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» Foreword

The right to social security is recognised in nu-
merous human rights instruments, including the
Universal Declaration of Human Rights and the
International Covenant on Economic, Social and
Cultural Rights, and filled by ILO social security
standards, and in particular Convention No. 102
with concrete substance and guarantees. As a hu-
man right, social security aims to ensure that every
human being enjoys a life in health and dignity.

Social protection contributes to an enabling en-
vironment for decent work, productivity growth,
employment creation and sustainable enterprises.
Inclusive and sustainable social protection systems
bolster the resilience of societies and represent a
means to respond to structural transformations,
such as those related to climate and demographic
changes, digitalization and globalization, as well as
to the rise of precarious forms of work and persist-
ing informality.

Despite progress in recent years in extending social
protection in many parts of the world, the COVID-19
crisis has exposed deep-seated inequalities and
significant gaps in social protection coverage, com-
prehensiveness and adequacy across all countries.
Also, the threats linked to the Global crisis on Food
and Energy Supply triggered by the war in Ukraine,
climate change and the disruption of the global
supply chains emphasize the urgent need for uni-
versal social protection. As of 2020, only 46.9 per
cent of the global population were effectively cov-
ered by at least one social protection benefit, while
the remaining 53.1 per cent - as many as 4.1 billion
people - were left wholly unprotected. However,
the most recent crises, including the COVID-19
pandemic, have provided a momentum for social
protection and many countries have placed social
protection as a priority in their national agendas.

In light of the urgency accelerated by the COVID-19
pandemic to establish universal, comprehensive,
sustainable and adequate social protection sys-
tems based on ILO social security standards, and in
particular Convention No. 102, the Resolution and
conclusions concerning the second recurrent dis-
cussion on the strategic objective of social protec-
tion (social security), adopted by the International
Labour Conference (ILC) in June 2021, called upon
the ILO to launch a campaign to systematically
promote the ratification of the Social Security

(Minimum Standards) Convention, 1952 (No. 102).
The campaign aims at reaching 70 ratifications of
Convention No. 102 by 2026.

The promotion of the right to social security has
been an important part of the ILO's mandate since
its founding in 1919. Over the years, the ILO has
adopted a wide range of standards establishing
obligations and providing guidelines to States to
implement the right to social security. These in-
clude 31 Conventions, out of which 8 are up to date,
representing the main references in ILO policy and
technical advice in the field of social protection for
governments that, in consultation with employers
and workers, are seeking to draft and implement
social protections policies and legal frameworks
and establish corresponding administrative and
financial governance frameworks.

The Social Security (Minimum Standards)
Convention, 1952 (N0.102) is the ILO's flagship social
security Convention establishing worldwide-agreed
qualitative and quantitative minimum standards for
all nine branches of social security (i.e. medical care,
sickness benefits, unemployment benefits, old-age
benefits, employment injury benefits, maternity
benefits, family benefits, disability benefits and
survivors benefits) as well as a set of core principles
of administration and financing to be observed,
irrespective of the type of social security system.

By setting a socially acceptable minimum level of
protection, the Convention aims at gradually rais-
ing the basic parameters of the social security pro-
grammes to higher levels and extending the range
of contingencies covered with the understanding
that there is no-one-fits-all model of social secu-
rity and that each society has to develop the best
means of guaranteeing protection of its members
reflecting the social and cultural values, history,
institutions and level of economic development.
Nonetheless, while it demonstrates a high level of
flexibility, this Convention also imposes the obser-
vance of certain important non-negotiable princi-
ples. For example, mandatory affiliation to statutory
social protection schemes as a preferable rule and
collective financing through contributions or taxes
are required by the Convention as indispensable
requisites to give effect to fundamental objectives
such as social solidarity and cohesion, equality and
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non-discrimination, and the protection of the poor
and vulnerable members of the community.

Over the last 70 years, Convention No. 102 has
been ratified by 61 countries. However, its impact
has gone well beyond that scope, having had a
substantial influence on the development of social
security systems in the various regions of the world,
and setting the reference framework to build and
maintain universal, comprehensive, sustainable and
adequate social protection systems placed under
the overall and primary responsibility of the State.
Convention No. 102 is therefore deemed to embody
an internationally accepted definition of the very
notion of social security not in abstract terms but
by reference to the minimum levels of protection
which should be provided upon the emergence of
a given life-course risk and to the core principles
related to its administration and financing.

The ratification of Convention No. 102 and the other
up-to-date ILO social security standards has proven
of particular importance for countries undergoing
political or comprehensive labour market reforms,
and those experiencing crises, as it provides legal
incentives to maintain some of the most crucial
guarantees of the system. In other countries, ratifi-
cation has served as a catalyst for the improvement
of the social security system by guiding parametric
adjustments, the extension of coverage and, in
some cases, a systemic reform. Not only do the
minimum requirements and benchmarks set out
by Convention No. 102 contribute to the creation
of an equitable global level playing field for social
protection in a global economy, but they also guar-
antee that minimum levels of protection will be
maintained not only in times of crisis, but also when
countries are implementing austerity measures.

The ILO encourages workers' organisations to
actively promote the ratification and effective im-
plementation of Convention No. 102 and the other
up-to-date ILO social security standards and seek
the support of ACTRAV in this regard. In countries
where it is not ratified, Convention No. 102 should
act as a guiding framework for governments when
developing social security policies and legislation.
Workers' organizations are not passive bystanders,
but agents of change able to develop new path-
ways for a COVID-19 recovery with adequate and
sustainable social protection leaving no one behind.
Therefore, strengthening the capacity of workers’
organizations is essential to ensure that effective

social dialogue can take place and contribute to
building coordinated policy responses to address
the current crisis and recovery. Sound technical
knowledge among workers' representatives con-
tributes also to the formulation of national social
protection policies and legal frameworks and to
their implementation in line with Convention
No. 102 and the other up-to-date ILO social secu-
rity standards. Informed policy design improves
implementation effectiveness and contributes to
ownership of the measures adopted as well as trust
amongst tripartite actors and workers in general.

This guide is part of the Resource package devel-
oped by the ILO’s Bureau for Workers’ Activities
(ACTRAV) to assist workers' organizations in the
promotion and implementation of effective social
protection. The package encompasses a number of
key issues in current social protection debates and
policy discussions, including a series of policy briefs
on ,What workers' organizations need to know" ad-
dressing policies options for closing gender gaps
in social protection, extending social protection to
informal economy workers, finding fiscal space for
social protection financing and implementing ade-
quate pension schemes and reforms.

We hope that this guide will serve as a valuable
resource, giving practical guidance foremost to
workers’ organizations, but also to ILO officials,
governments, employers’ organizations and other
partners active in this field to better understand the
importance of ILO social security standards, and in
particular Convention No. 102.

The guide was coordinated, assessed and finalized
by Ursula Kulke with the support of Greta Cartoceti
from ILO-ACTRAV and Mamadou Souare from LO-
ACTRAV who coordinated the production and dis-
semination of the guide. A first draft of the guide
was prepared by Dr. Albrecht Otting. Colleagues
from the ILO Social Protection Department, and
in particular Kroum Markov, and from the ILO
International Labour Standards Department, and
in particular Emmanuelle St. Pierre Guilbault and
Svetlana Mandzhieva, have reviewed and provided
additional inputs. To all of them my gratitude.

Maria Helena André
Director, ILO’s Bureau for Workers Activities
(ACTRAV)
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» Introduction

The International Labour Organization (ILO) was
established over a hundred years ago in 1919 in
Geneva as part of the Peace Treaty of Versailles
that ended World War 1. The driving force for its
creation was the recognition, against a background
of widespread exploitation of workers in the indus-
trializing nations at that time, that “universal and
lasting peace can be accomplished only if it is based
on social justice”. There was also increasing under-
standing of the world’s economic interdependence
and the need for cooperation to obtain similarity
of working conditions in countries competing for
markets. Accordingly, the Preamble of the ILO
Constitution states that “the failure of any nation
to adopt human conditions of labour is an obstacle
in the way of other nations which desire to improve
the conditions in their own countries”.

Mr Magnus Norddhal (Iceland), Worker Vice-Chairperson. Recurrent Discussion
Committee on Social Security: presentation, discussion and adoption of the
resolution and conclusions. Closing of the June session of the 109th International
Labour Conference. Saturday 19 June. Copyright © Marcel Crozet / ILO.

From its very beginning, the ILO was designed as
a deliberative and standard-setting organization.
These standards are adopted by the International
Labour Conference with the votes of employers’,
workers’ and governments' representatives of
all Member States. They take the form of either
Conventions (or Protocols) or Recommendations
containing comprehensive principles regarding all
areas of labour and social security. These standards
fix minimum requirements, which means that na-
tional legislation can always provide for more gen-
erous benefits or qualifying conditions. But in the
case of a Convention, the minimum requirements
should at least be respected. Conventions are in-
ternational treaties that are legally binding for all
Member States having ratified them. In all other
cases, the standards may provide useful guidance
for internal legislation.

ILO standards are characterized by two features.
In the first place, they are universal, as they are
intended to be applied in all Member States of the
ILO. On the other hand, and as a counterpart, they
possess a certain flexibility. This is necessary and
the only realistic approach, because standards
which are intended to be universally applicable in
countries with very different levels of development
and legal approaches need sufficient flexibility to
be adaptable to such diversity. When adopting
international labour standards, the International
Labour Conference has to maintain a very delicate
balance between not adopting standards which are
too high for many Member States, and inadequate
standards which enshrine only the lowest common
denominator among Member States, as this would
make them almost meaningless.

Social security issues have always been foremost
among the concerns of the ILO. The Preamble to
the ILO Constitution urged the Organization as long
ago as 1919 to improve working conditions by “the
prevention of unemployment, the protection of the
worker against sickness, disease and injury arising
out of his employment, ... provision for old age and in-
jury, ... Overall, the ILO has adopted 31 Conventions
and 24 Recommendations in the area of social securi-
ty. Not all of them are still relevant and some of them
have been revised in the meantime.

More recently, ILO tripartite constituents, in the
Resolution and conclusions of the recurrent dis-



cussion on the strategic objective of social protec-
tion (social security), adopted by the International
Labour Conference in June 2021, called upon the
ILO to duly assist Member States in overcoming
obstacles to the ratification of up-to-date ILO so-
cial security Conventions, and requested the ILO
to launch a campaign to systematically promote
the ratification of the Social Security (Minimum
Standards) Convention, 1952 (No. 102). To acceler-
ate the effective implementation of ILO standards,
the Office launched in June 2022 a global ratification
campaign with the aim of reaching at least 70 rat-
ifications of Convention No. 102 by 2026, from
61 ratifications in 2022.

The present manual on Convention No. 102 and
further up-to-date social security Conventions and
Recommendations of the ILO is intended to provide
workers' representatives with information about
the contents and meaning of those standards, to
explain the ideas lying behind them and to situate
them in the context of the different approaches to
social security. The aim is to explain the technical
and complex provisions in an understandable
manner and thus to help workers' representatives

» Introduction

to promote the ratification of these important legal
instruments, and in particular Convention No. 102,
and to ensure their application at national level as
a basis for progressively extending adequate and
sustainable social protection to all.

This manual is divided into five chapters. The first
provides an introduction to the standard-setting
activity of the ILO in the area of social security in its
historic context. The second explains the crucial role
played by workers’ organizations in promoting the
ratification and effective implementation of social
security standards. The third explains the contents
of the minimum and more advanced social security
standards in more detail. The fourth describes how
the application of ILO standards is ensured through
a system of regular reports and a special supervi-
sory procedure established in accordance with the
ILO Constitution. The fifth provides an overview of
the current state of ratifications of social security
Conventions, and the sixth calls on workers’ orga-
nizations to promote ILO Conventions and indicates
the workers’ organizations’ agenda for resilience
and empowerment in the context of the COVID-19
crisis and recovery.
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» 1. Adoption of social security standards by the ILO

1.1 First-generation standards
adopted before World War I

At the beginning of the 20th century, only a few
States had social security schemes and these
were mostly insurance-based. Following the es-
tablishment of the first social insurance schemes
in Germany in the late 19th century, such schemes
started to spread among industrialized nations. The
concept of social insurance - frequently linked to
the name of Bismarck who had been instrumental
in introducing such schemes in Germany - was
characterized by the principle of compulsory affil-
iation; common financing through contributions
from workers and employers; administration by
non-profit, self-governing institutions; administra-
tive and financial supervision of the State; and as-
sociation of insured persons with the management
of social insurance institutions. Accordingly, the first
generation of ILO standards aimed at promoting
social insurance through separate standards for the
protection of certain categories of workers against
specific contingencies, such as maternity, industri-
al accident,’ occupational diseases,? sickness, old
age,* invalidity,® death of the breadwinner® and
unemployment.” In addition, separate instruments
were adopted for certain contingencies in differ-
ent economic sectors (in particular, industry and
agriculture).

1.2 Second-generation
standards® adopted during

and after World War Il

The second phase of the ILO’s standard-setting ac-
tivity started during the Second World War. At this

time, the nations of the free world were intensively
seeking to build such post-war order where “all the

men in all lands may live out their lives in freedom
from fear and want”. In 1941, the Atlantic Charter
expressed the “desire to bring about the fullest
collaboration between all nations in the economic
field with the object of securing, for all, improved
labour standards, economic advancement and so-
cial security”. The report of Lord Beveridge on social
insurance and allied services (1942) systematized
the concept of social security, assuming that “social
insurance should be treated as one part only of a
comprehensive policy of social progress”. His pro-
posal implied universal coverage of the population,
provision of benefits compatible with human dig-
nity, and social assistance to those not benefiting
from social insurance.

This broader concept of social security, which
was first reflected in the Social Security Act (1935)
of the United States and the Social Security Act
(1938) of New Zealand, found its expression in
the Declaration of the Aims and Purposes of the
International Labour Conference of 1944. This dec-
laration was adopted in Philadelphia in the midst of
the Second World War, when the ILO’s headquar-
ters had been temporarily moved to Montreal,
Canada, for reasons of safety. The Declaration of
Philadelphia set out the key principles for the ILO's
work after the end of World War II. It became an
annex to the ILO Constitution. The Declaration men-
tions as part of the Programme of Action of the ILO
“the extension of social security measures to pro-
vide a basic income to all in need of such protection
and comprehensive medical care”. This implied an
important change for ILO’s work in social security as
the mandate of the Organization was extended to
guarantee income social security to the entire soci-
ety and not only to specific categories of workers. At
the same time, the International Labour Conference
in Philadelphia adopted two Recommendations:
the Income Security Recommendation, 1944

1 Workmen’s Compensation (Agriculture) Convention, 1921 (No. 12); Workmen's Compensation (Accidents) Convention, 1925 (No. 17).

N

1934 (No. 42).

Unemployment Provision Convention, 1934 (No. 44).

0 N o bW

Workmen’s Compensation (Occupational Diseases) Convention, 1925 (No. 18); Workmen’s Compensation (Occupational Diseases) Convention (Revised),

Sickness Insurance (Industry) Convention, 1927 (No. 24); Sickness Insurance (Agriculture) Convention, 1927 (No. 25).
Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35); Old-Age Insurance (Agriculture) Convention, 1933 (No. 36).
Invalidity Insurance (Industry) Convention, 1933 (No. 37); Invalidity Insurance (Agriculture) Convention, 1933 (No. 38).

Survivors' Insurance (Industry, etc.) Convention, 1933 (No. 39); Survivors' Insurance (Agriculture) Convention, 1933 (No. 40).

For detailed information regarding the requirements of Convention No. 102, see Annex 1.
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(No 67) and the Medical Care Recommendation,
1944 (No. 69), which laid down, taken together, the
blueprint for the development of comprehensive
social security for the years to come. They paved
the way for a second generation of social security
standards aiming at the promotion of entire social
security systems. These second-generation stan-
dards consolidated different branches of social
security into a unified and coordinated system. They
broadened their range by including new branches
such as family benefit and universal medical care,
and they extended social security protection to the
self-employed and the non-working population.
The novelty of these standards lay in the compre-
hensiveness of coverage in respect of persons and
contingencies, as well as in the coherent and codi-
fied form of presentation. Another major novelty of
the second generation standards is the introduction
and prescription of a minimum level of benefits in
each of the social security branches covered.

Already at the time of their adoption, it was envis-
aged that these two Recommendations would be
converted into legally binding Conventions based
on acquired experience. This was done at the 35th
Session of the International Labour Conference
on 28 June 1952 through the adoption of the
Social Security (Minimum Standards) Convention
(No. 102). Convention No. 102 constitutes a land-
mark in the work of the ILO. It consolidates the
previous instruments, which were confined to
particular branches, and gives social security a
unified, coordinated structure, placed under the
general responsibility of the State. Convention No.
102 is a comprehensive instrument which covers
and defines all nine branches of social security
and establishes minimum parameters of protec-
tion with respect to not only employees but also
economically active persons and persons of small
means in need of protection. But it also provides
for some flexibility, as Member States do not need
to have a comprehensive social security system
in place before ratifying the Convention but can
proceed to ratification when their system complies
with respect to at least three of the nine branches,
and may subsequently notify the ILO that it accepts
one or more additional parts of the Convention. A
certain order of priority is indicated but, broadly
speaking, it is left to each State to build up its own
programme according to its own needs and its
stage of development.

Initially, it was envisaged to establish an instrument
with a dual architecture of “minimum standards”

for less developed countries desiring to create
their national systems of social security (with the
possibility of temporary exceptions); and “advanced
standards” for countries with already developed
systems. However, due to the complexity of the
debate and the lack of time, the idea of one com-
prehensive social security instrument was ultimate-
ly abandoned and the completion of the original
dual architecture was split into stages: minimum
standards were set in Convention No. 102, where-
as the adoption of more advanced standards was
put on the agenda of a future ILC session. These
future standards became the thematic Conventions
Nos. 121, 128, 130, 168 and 183.

Convention No. 102 became the foundation of inter-
national social security law. It transformed the stra-
tegic vision laid down in the 1944 Recommendations
into legal obligations and became a landmark inter-
national instrument by establishing social security
as a separate branch of international law. It is the
only international standard, which adopts a holistic
approach and regroups into a single, comprehen-
sive and legally binding instrument the range of
nine benefits considered to form the core of social
security (medical care, and benefits with regard to
sickness, unemployment, old age, employment
injury, family, maternity and survivors) and places
them under the principles of governance applica-
ble to the entire social security system. It gives an
internationally accepted definition of the material
scope of social security which is still relevant today.
It defines the persons protected not in terms of giv-
en trades or branches of activity (industry or agricul-
ture) but according to numerical criteria, and with
a choice in this respect of several options related
either to employed persons, or active population,
or residents. While social security instruments ad-
opted before the War left the determination of the
rate of benefit to national legislation, Convention
No. 102 prescribes a minimum rate for the various
benefits it provides for. This is done by setting quan-
titative standards and statistical requirements as to
the minimum coverage of the population and the
rate of benefits. This is certainly one of the most
innovative aspects of this instrument, as it supplies
a yardstick for measuring the extent to which na-
tional systems reach or exceed the prescribed min-
imum level. In this way, the Convention provides
a legally binding minimum normative framework
for the design, measurement and development of
social security systems worldwide.

But the Convention also offers some flexibility, mak-
ing it universally applicable. This is achieved, in par-



ticular, by linking the required rate of benefits to the
individual wage level of different countries, using as
relevant reference wage the statistically determined
wage of a typical adult male labourer in the country
concerned. Moreover, it offers a range of options
and flexibility clauses as regards the required scope
of protection, making it possible to attain gradually
the objective of broad coverage in harmony with
the degree of national economic development.

Itis important to keep in mind that the Convention
does not call for the standardization or “unification”
of national social security systems. It respects the
diversity and individuality of different national
approaches towards social security which are the
product of distinctive social, political and economic
traditions of the States in which they have evolved.
Instead of trying to impose a specific approach or
“blueprint” for the establishment of social security
schemes, the Convention sets “benchmarks” for
contributory and non-contributory social protec-
tion schemes, that is, a series of objectives based
on commonly accepted principles with a view to
guaranteeing a minimum social threshold for peo-
ple in all Member States. The minimum goals laid
down in Convention No. 102 set out what must be
achieved but leave every State to determine how it
will be achieved. They are designed in such a way
that they can be applied by all types of social secu-
rity mechanisms, whether entitlement is based on
employment, specific categories of occupations, the
whole economically active population, or residence.
Each country may apply the Convention through
a combination of contributory and non-contribu-
tory benefits, general and occupational schemes,
compulsory or voluntary insurance, and through
different methods for the administration of benefits
including public and private participation, all intend-
ed to secure an overall level which best responds
to its needs.

1.3 Third-generation
standards®

Having set in stone the conceptual framework of
social security, ILO's forthcoming work in this sub-
ject area focused on finalizing the original vision of
also setting higher standards as compared to the
minimum ones established by Convention No. 102

» 1. Adoption of social security standards by the ILO

while reaffirming the systems approach, as well as
the principles of administration and financing, as
set out in Convention No. 102. The third-genera-
tion standards adopted subsequently draw upon
the model of Convention No. 102, but take social
security two steps further: first, by raising the level
of protection offered both in terms of population
covered and of the level of benefits; and, second,
by broadening the concept of social security to in-
clude additional forms of social benefits, support
and services. These “higher” standards laid down in
legally binding Conventions complete the original
architecture imagined in the early 1950s and revise
the first-generation instruments on the basis of the
common principles regarding the organization,
management and financing of the social security
systems established by Convention No. 102. These
more demanding standards are accompanied by
non-binding Recommendations which provide
guidance as to how to implement the Conventions
with respect to specific issues or improve their lev-
els of protection. They frequently suggest certain
lines of advance beyond the limits defined in the
more mandatory articles of the Conventions.

These more advanced standards adopted from
1964 onwards comprise:

1. The Employment Injury Benefits Convention,
1964 (No. 121) and the Employment Injury
Benefits Recommendation, 1964 (No. 121) which
deal with all four contingencies caused by em-
ployment injuries and occupational diseases.

2. The Invalidity, Old-Age and Survivors' benefit
Convention, 1967 (No. 128) and the Invalidity, Old-
Age and Survivors’ Benefits Recommendation,
1967 (No. 131) which regroup all three long-term
benefits payable in case of old age, invalidity and
death. This is in line with the practice in many
countries to have these three branches of social
security administered by a single national pen-
sion system.

3. The Medical Care and Sickness Benefits Conv-
ention, 1969 (No. 130) and the Medical Care
and Sickness Benefits Recommendation, 1983
(No. 134), reflecting the trend towards establish-
ing comprehensive health insurance systems.

4. The Employment Promotion and Protection
against Unemployment Convention, 1988

9  For detailed information regarding the requirements of advanced standards, see Annex 2.
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(No. 168)" and the Employment Promotion
and Protection against Unemployment
Recommendation, 1988 (No. 176) which apply a
comprehensive approach towards employment
promotion based on the understanding that un-
employment protection is only part of a broader
set of social policies directed at one priority goal
- the promotion of full, productive and freely
chosen employment.

5. The Maternity Protection Convention, 2000
(No. 183)" and the Maternity Protection Recom-
mendation, 2000 (No. 191), which are another
example of a more integrated and flexible ap-
proach towards social protection.

All these up-to-date social security standards revise
the previous first-generation standards on social
insurance and social protection.

The picture given above of the development of in-
ternational standards on social security would be
incomplete if it failed to mention the ILO's constant
concern to provide protection for migrant workers,
and non-nationals in particular, in the field of so-
cial security. Here twin goals have been pursued:
on the one hand, to ensure that non-nationals are
treated on an equal footing with nationals; and, on
the other, to guarantee the maintenance of rights,
both acquired and in the course of acquisition, in
the event of workers transferring their residence
from one country to another. The principle of equal
treatment is enshrined in many general instru-
ments on social security, including Convention No.
102. It has been the subject of specific standards,
of which the following deal exclusively with social
security: the Equality of Treatment (Social Security)
Convention, 1962 (No. 118) and the Maintenance
of Social Security Rights Convention, 1982 (No. 157)
and Recommendation (No. 167). From a conceptual
point of view, the standards providing social securi-
ty protection for migrant workers are regarded as
coordination standards, while those dealt with in
previous paragraphs are considered as harmoniza-
tion standards.

Lastly, in accordance with the practice regarding the
drafting of standards on maritime labour, a number
of Conventions and Recommendations concerning

seafarers’ social security benefits have been adopt-
ed by special maritime sessions of the International
Labour Conference. These have now been consol-
idated in one single comprehensive instrument,
namely the Maritime Labour Convention, 2006, as
amended (MLC 2006). Social security for seafarers
is now regulated in Regulation 4.5, Standard A4.5
and Guideline B4.5 of MLC 2006. Social protection
for sea fishers is regulated in the Work in Fishing
Convention, 2007 (No. 188).

1.4 Decent work and the
extension of social protection
to all

In most of the Organization’s standard-setting and
technical cooperation activities on social security,
the constituents of the ILO had expected that an
increasing proportion of the labour force, also in
developing countries, would end up in formal sector
employment or self-employment covered by social
security schemes. It implicitly assumed that past
economic and social development patterns of the
industrialized countries would replicate themselves
in other regions. However, experience in particular
in developing countries - and also to some extent
in industrialized countries - has shown that this
proportion is now stagnating or even declining
and that more and more workers - often women
- are in less secure employment such as casual
labour, home work or certain types of self-employ-
ment. The growth of informal, unregistered and
unprotected work creates dangers for formal and
informal workers alike. With shrinking formal em-
ployment, workers bear an increasing direct burden
of financing social needs, with adverse effects on
their livelihood.

One of the key global problems facing social secu-
rity today is the fact that the vast majority of the
world's population (workers and their dependants),
in particular in developing countries, work in the
informal economy and are thus excluded from
any type of social security protection or have only
partial access to comprehensive social protection

10 Unlike Conventions Nos. 121, 128 and 130, which substitute the corresponding Parts VI, V, IX, X and III of Convention No. 102 within the meaning of its
Article 75, Convention No. 168 only revises the pre-war Unemployment Provision Convention, 1934 (No. 44), but not Part IV of Convention No. 102, because
the latter is still regarded as a valuable target for developing countries that are in a position to set up an unemployment compensation scheme. This does
not alter the fact, however, that Convention No. 168 effectively sets higher standards than those contained in Part IV of Convention No. 102 as regards

both the applicable scope of protection and the rate of benefits.

11 From astrictly legal point of view, Convention No. 183 formally revises only the Maternity Protection Convention (Revised), 1952 (No. 103), but not Part VII

of Convention No. 102.
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Street seller. La Paz (Alto), Bolivia. Date : 2010-04. Copyright © Marcel Crozet /ILO.

systems.’? In response, in 1999 the ILO developed
as a primary goal the “decent work strategy” based
on four strategic pillars: full and productive employ-
ment, rights at work, social protection and the pro-
motion of social dialogue. The strategy recognizes
the central role of employment as the most effec-
tive route out of poverty. But decent work is not
just about getting a job. It involves opportunities for
work that is productive and delivers a fair income,
security in the workplace and social protection for
families. One of the essential features of the decent
work approach is that everybody should be entitled
to basic social protection.

Moreover, in view of this huge coverage gap, the
ILO launched a “Global campaign on social secu-
rity and coverage for all” in 2003. Through the ILO
Declaration on Social Justice for a Fair Globalization,
adopted in 2008, constituents reconfirmed their joint
efforts in promoting decent work through a coordi-
nated approach towards achieving the four strategic

objectives of employment, social protection, social
dialogue, and fundamental principles and rights
at work. These objectives include the extension of
social security to all, including measures to provide
basic income to all in need of such protection, and
adapting its scope and coverage to meet the new
needs and uncertainties generated by the rapidity of
technological, societal, demographic and economic
changes. These efforts culminated at the 101st
Session of the International Labour Conference with
the adoption on 14 June 2012 of the Social Protection
Floors Recommendation, 2012 (No. 202).

1.5 The Social Protection
Floors Recommendation, 2012
(No. 202)™3

This Recommendation, which was adopted by all
constituents with one abstention in 2012, marks

12 Inits World Social Protection Report 2020-22 (ILO 2021a) the ILO specifies that (as of 2020) 46.9 per cent of the global population were effectively covered by
at least one social protection benefit, while the remaining - 53.1 per cent - were left wholly unprotected. Only 30.6 per cent of the working-age population
are legally covered by comprehensive social security systems, whereas 69.4 per cent were covered only partially or not at all. Countries spend on average
12.9 per cent of their gross domestic product (GDP) on social protection (excluding health), but this figure masks staggering variations. High-income countries
spend on average 16.4 per cent, or twice as much as upper-middle-income countries (which spend 8 per cent), six times as much as lower-middle-income
countries (2.5 per cent), and 15 times as much as low-income countries (1.1 per cent).

13 For detailed information regarding the requirements of Recommendation No. 202, see Annex 3.
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a new stage in promoting the extension of social
security by the ILO. It incorporates the objectives
of the Recommendations adopted in 1944 while
laying down a strategy for achieving universal
social protection in the context of the 21 century.
It is based on a two-pronged approach, namely:
(1) to achieve universal coverage of the whole
population with at least minimum levels of protec-
tion (horizontal dimension); and (2) progressively
ensuring higher levels of protection guided by
up-to-date ILO social security standards (vertical
dimension). Both dimensions of extension of
coverage are of equal importance and should be
pursued simultaneously, where possible. They are
consistent with moving towards compliance with
the requirements of the Social Security (Minimum
Standards) Convention, 1952 (No. 102) and the oth-
er up-to-date Conventions and Recommendations
setting out more advanced standards, whose
ongoing importance is explicitly underlined in
paragraph 17 of the text. It is only a logical con-
sequence of this approach that paragraph 18 of
the Recommendation urges Member States to
ratify, as early as national circumstances allow,
at least the Social Security (Minimum Standards)
Convention, 1952 (No. 102), or, if possible, other
more advanced standards.

The new Recommendation complements the exist-
ing normative framework by encouraging countries
to implement national social protection floors as a
fundamental element of their social protection sys-
tems, which should ensure a basic level of social
security also for the so far unprotected, i.e. the poor
and the most vulnerable, including workers in the
informal economy and their families. Paragraph 2
defines social protection floors in the following
terms: “For the purpose of this Recommendation,
social protection floors are nationally defined sets
of basic social security guarantees which secure
protection aimed at preventing or alleviating
poverty, vulnerability and social exclusion.” These
national social protection floors should comprise at
least the following four basic guarantees, as defined
at national level:

> access to essential healthcare, including mater-

nity care;

» basicincome security for children, providing ac-
cess to nutrition, education, care and any other
necessary goods and services;

> basic income security for persons in active age
who are unable to earn sufficient income, in

particular in cases of sickness, unemployment,
maternity and disability; and

» basic income security for older persons.

While the final objective is to put in place compre-
hensive social protection systems, implementa-
tion can be gradual in line with States’ resources.
Countries adopting a social protection floor should
develop nationally defined strategies, in a participa-
tory manner, respecting principles which echo both
fundamental human rights principles and also core
principles related to the good governance, delivery
and financing of social security systems. These basic
social security principles include:

» the universality of protection; entitlements pre-
scribed by law;

» adequacy and predictability of benefits;

» non-discrimination, gender equality and re-
sponsiveness to special needs;

» respect for the rights and dignity of people cov-
ered by the social security guarantees;

progressive realization;
solidarity in financing;

transparency and accountability;

vV v v Vv

efficiency and accessibility of complaints and
appeal procedures; and

> respect for the rights of collective bargaining
and freedom of association for all workers.

Social protection floors should be financed from na-
tional resources based on the principle of solidarity
in financing, using different approaches which may
include universal benefit schemes, social insurance
schemes, social assistance schemes, negative in-
come tax schemes, public employment schemes
and employment support schemes.

Recommendation No. 202 constitutes a new in-
ternational reference for the future development
of national social protection policy and legislation
through outlining a roadmap towards universal
social protection. By setting out fundamental
principles and a framework for the development
of universal, comprehensive, sustainable and ad-
equate social protection systems, it embodies a
new paradigm for social protection in the 21st cen-
tury which calls for effective implementation. This
Recommendation provides the basis for the future
work of the ILO in the area of social security and
social protection.



1.6 Social protection

as a human right and the
UN 2030 Agenda for
Sustainable Development

The concept of the Social Protection Floor is
based on shared principles of social justice:
Recommendation No. 202 explicitly refers in its
Preamble to the Universal Declaration of Human
Rights, 1948 and the International Covenant on
Economic, Social and Cultural Rights, 1966 which
stipulate the right of everyone to social security and
the right to medical care.

On the other hand, the decent work concept of
the ILO as well as the idea of developing social
protection floors have now gained widespread
international acceptance and are also embedded,
for instance, in the United Nations 2030 Agenda
for Sustainable Development. This Agenda, which
was formally adopted by world leaders of the UN's
193 Member States gathering at a special summit
in September 2015 in New York, lists 17 Sustainable
Development Goals (SDGs) complemented by

Expecting and nursing mothers require social protection but workers in the informal economy are often not covered. Maternity protection has been a primary

» 1. Adoption of social security standards by the ILO

169 targets that build on the progress achieved
under the Millennium Development Goals of the
United Nations. It provides a globally applicable
framework for national and international efforts
over the 15 years 2015 to 2030 to find shared solu-
tions to the world's greatest challenges. It calls for a
mobilization of efforts on the part of all countries to
end all forms of poverty, fight inequalities and tack-
le climate change, while ensuring that no one is left
behind. It thus aims at integrating and balancing
the three dimensions of sustainable development:
the economic, social and environmental.

Most prominently, target 1.3 calls upon countries
“to implement nationally appropriate social protec-
tion systems and measures for all, including floors,
for reducing and preventing poverty, and by 2030
achieving substantial coverage of the poor and the
vulnerable”, and Goal 8 calls for the promotion of
“inclusive and sustainable economic growth, em-
ployment and decent work for all”. The importance
of social protection for sustainable development is
also reflected in several other goals and targets, in-
cluding universal health coverage (SDG target 3.8),
gender equality (SDG target 5.4), decent work and

concern of the ILO since its creation in 1919. Workplace support for mothers who are breastfeeding has been a basic provision of maternity protection. The

Philippines expanded maternity leave benefits in 2019 to align with international labour standards. The ILO also promoted exclusive breastfeeding in the workplace

to advance women's rights to maternity protection and to improve nutrition security for Filipino children. Copyright © E. Tuyay / ILO.

"
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economic growth (SDG target 8.5), and greater
equality (SDG target 10.4).

The SDGs are not legally binding, but they will
nevertheless stimulate governments to take
ownership and to establish national frameworks
for their achievement. A follow-up procedure has
been established in order to review the progress
made in implementing the 17 Goals, which will be
based on national-level analysis and data collection.
The ILO has accepted custodianship for the devel-
opment of 17 SDG indicators and the compilation
of related statistical data in order to measure and
monitor progress made towards the achievement
of five of the 17 SDGs including target 1.3. SDG indi-
cator 1.3.1 is of particular relevance in this context,
as it reflects the proportion of persons effectively
covered by a social protection system, including
social protection floors, as well as the main com-
ponents of social protection: child and maternity
benefits; and support for persons without a job,
persons with disabilities, victims of work injuries

and older persons. Such measurement of effective
social protection coverage is particularly useful for
assessing the extent to which social protection, in
line with ILO standards, is effectively implemented
in the national context.

This shows that human rights standards adopted by
the United Nations and the ILO standards including
the Social Protection Floor Initiative are complemen-
tary, as the first provides the policy space whilst the
latter provides the normative framework in which
States should develop social protection floors. The
body of standards produced by the ILO over the
years has brought into existence international social
security law which gives a firm legal foundation to
the internationally recognized human right to social
security and which has brought national social se-
curity systems under the rule of law. Based on this
foundation, the United Nations and the ILO work
together in promoting the final goal of universal
social protection for all.
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» 2. Role of workers’ organizations
in the process of ratification, application
and supervision of social security standards

Workers' organizations should promote the rati-
fication and application of the ILO social security
standards, and particularly Convention No. 102,
with a view to building sound and sustainable social
protection systems as well as guaranteeing regular
and adequate benefits to all workers.

The provision of benefits, in cash or in kind, ensures
that workers and their families have access to
medical care and health services, as well as income
security throughout the life cycle, particularly in
the event of illness, unemployment, employment
injury, maternity, family responsibilities, invalidity
or loss of the family breadwinner, as well as during
retirement and old age.

The ratification and application of Convention No.
102 would also enhance the confidence of insured
persons in social protection schemes and in the na-
tional social security administration in general, and
provide ratifying States with ILO technical assistance
in the field of social protection on a priority basis.

In countries where it is not ratified, Convention
No. 102 should be regarded as a guiding frame-
work for developing social security policies and
legislation. Workers' organizations can rely on
the fact that Convention No. 102 was adopted at
the International Labour Conference with a large
majority of all delegates - governments, employ-
ers and workers - to remind Member States of
their commitment.

2.1 Workers’ organizations’
involvement in the process of
ratification, application and
supervision of social security
standards

There are many instances where workers’ orga-
nizations are directly involved in the process of
ratification, application and supervision of social
security standards. These are provided through
the Constitution of the ILO, but they exist also at
national level.

At the level of the ILO:

» The ILO is the only tripartite UN agency with
government, employer and worker repre-
sentatives. ILO standards are adopted at the
International Labour Conference, where gov-
ernment delegates and the social partners (the
representatives of employers and workers)
have the same voting strength.

» The promotion of social dialogue and tripartism
is one of the four strategic objectives of the
ILO under the Decent Work Agenda and was
reaffirmed as such by the ILO Declaration on
Social Justice for a Fair Globalization, 2008, and
the ILO Centenary Declaration for the Future of
Work, 2019.

» IfanILO instrument has been adopted, employ-
ers’and workers' organizations at national level
are consulted as regards its implementation.

» Workers have the possibility to actively partic-
ipate through their representative organiza-
tions in the supervision of ratified Conventions.
They receive governments’ reports on the
application of ratified Conventions and have
the possibility to provide their own comments.
The same applies with regard to any informa-
tion submitted by governments upon request
about Conventions which have not, or not yet,
been ratified. Workers’ organizations may, for
instance, draw attention to a discrepancy in law
or practice regarding the application of a rati-
fied Convention. Furthermore, any employers'’
or workers’ organization may submit comments
on the application of international labour stand-
ards directly to the Office. The Office will then
forward these comments to the government
concerned, which will have an opportunity to
respond before the comments are examined by
the Committee of Experts on the Application of
Conventions and Recommendations (CEACR).

» Workers' organizations are also represented in
the International Labour Conference Committee
on the Application of Standards.

In recent years, the Committee of Experts has
recalled consistently the essential role played by
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Box 1. The important role played by trade unions in the supervision of standards

In the last two decades workers' organizations have played an increasingly active role in the
supervision of ILO standards. Their comments on their governments’ report have often expressed
dissatisfaction, in particular with the increasingly strict access to social security benefits in
their countries and the privatization of social security schemes, but they have also expressed
concerns about the low level of benefits, the low coverage of schemes (in particular in the case of
unemployment protection), and the insufficient protection of workers in precarious jobs or in the
informal sector. They have also referred to problems in national healthcare systems and the need
for better protection of social security funds.

However, it should also be acknowledged that social security systems are subject to constant
reforms in order to adapt them to changing societal needs or changing financial constraints.
Not all reductions of benefits automatically violate the obligation of a State under the ILO social
security standards, unless the level of benefits is reduced below the minimum level guaranteed
by these standards.

The Committee of Experts takes the view that “reductions in levels of protection, notably in times of
crisis or in the context of austerity measures and fiscal consolidation should only be considered as
a last resort option, when all other means have been exhausted. Retrogressive measures should
not go beyond what is strictly necessary to preserve the financial and fiscal sustainability of the
system and should not result in a breach of solidarity with those segments of the population which
are the most in need of protection. Furthermore, such measures should not be maintained for a
longer period than that which is strictly necessary. Most importantly, fiscal consolidation should
always be accompanied by a social impact assessment with a view to introducing measures to
mitigate adverse effects on the most vulnerable.™

Note: ' Observation of 2008 as regards the application of Convention No. 102 by Portugal. In its observation of
2011 as regards the application of Convention No. 102 by Greece, the CEACR considered that “a social security
system would not fulfil its role if the benefits it provides would be so low as to push the workers below the poverty
line, as in such cases the State will be seen as failing to fulfil its general responsibilities under Article 71 para.2 and
72 para.2 of the Convention.”

the social partners in the supervision of ILO instru-
ments. Member States have an obligation under
article 23(2) of the ILO Constitution to communi-
cate to the representative employers’ and workers’
organizations copies of any report supplied in ac-
cordance with articles 19 and 22 of the Constitution
on the measures taken in order to give effect to
the ILO instruments adopted by the International
Labour Conference. Following observations sub-
mitted by employers’ and workers' organizations,
the Committee of Experts has declared itself ready
to review the application of a technical Convention,
including outside of a reporting year, having due
regard to the following elements:

> the seriousness of the problem and its adverse
impact on the application of the Convention;

> the persistence of the problem; and

> the relevance and scope of the government’s re-
sponse in its reports or the absence of response

to the issues raised by the Committee, including
cases of clear and repeated refusal of a State to
comply with its obligations.

Observations or comments received from employ-
ers' and workers' organizations are routinely consid-
ered by the Committee of Experts in an observation;
that is, they are commonly integrated into the year-
ly report of the CEACR, thus enhancing the publicity
and visibility of the issues raised (see box 1).

At the national level:

» Member States are requested to develop na-
tional social security strategies and policies,
including tripartite participation with rep-
resentative organizations of employers and
workers (para. 19 of Recommendation No. 202).

» Persons protected, mainly through their
representative organizations, are entitled to
participate in the management of social secu-
rity institutions by virtue of Article 72, para. 1

15
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110th Session of the International Labour Conference. ILO Committee on the Application of Standards (CAN). Tuesday, 31 May 2022.
Copyright © Crozet / Pouteau / Albouy / ILO.

of Convention No. 102™. In this context, the
Committee of Experts stressed the importance
of an enabling legislation and institutional en-
vironment to promote effective social dialogue
and social participation in relation to social pro-
tection at the national level. Those concerned
should have a voice in the decision-making
process. Therefore, participation and consul-
tation, through relevant and representative or-
ganizations, should be an integral part of social
policies, programmes or strategies.

There are also examples (as in Denmark, Finland,
France and the Netherlands) where unemploy-
ment schemes or occupational pension schemes
have been established on the basis of a collective

agreement upon the initiative of trade unions in
those countries. Such agreements provide social
partners with the possibility to run such systems
themselves. They thus combine the advantages
of broader coverage and pooling of risks with
autonomy from the State, as they are jointly
managed by employers’ and workers’ repre-
sentatives. However, this does not discharge the
State from its general obligation and responsi-
bility to ensure the due provision of benefits in
compliance with Convention No. 102.

Social partners - employers’ and workers' orga-
nizations - can thus play an important role in the
development and management of social protection
measures.

Article 72, para. 1 of Convention No. 102 stipulates that “Where the administration is not entrusted to an institution regulated by the public authorities or
to a Government department responsible to a legislature, representatives of the persons protected shall participate in the management, or be associated
therewith in a consultative capacity, under prescribed conditions; national laws or regulations may likewise decide as to the participation of representatives

of employers and of the public authorities.”

Article 71 para. 3 of Convention No. 102.
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» 3. Content of Convention No.102

As mentioned above, the ILO social security
Conventions and Recommendations, and more
particularly Convention No. 102, are regarded
as the main instruments through which the ILO
pursues its mandate of extending social security
coverage to all by establishing States’ obligations
for the implementation of social security schemes
for each contingency.

Convention No. 102 is the only international in-
strument with a systemic vision of social security
establishing worldwide-agreed qualitative and
quantitative minimum standards for all nine
branches of social security. It also sets out com-
mon rules of collective organization, financing and
management of social security, as well as principles
for the good governance of national systems. As
such, it is considered as a symbol and a reference
for the creation and reform of social security
systems globally.

Because of its outstanding importance, this chap-
ter will explain in more detail in the first place
the meaning and the underlying rationale of the
different provisions of Convention No. 102. When
doing so, however, account will also be taken of the
third-generation higher standards adopted subse-
quently, as they sometimes provide a more specific
meaning to the underlying concepts of social se-
curity of Convention No. 102. Moreover, account
will be taken of Recommendation No. 202, as this
Recommendation pursues as its primary goal a
broadening of the idea of social security as defined
in Convention No. 102, without however weakening
its basic principles. Reference will also be made to
the UN 2030 Agenda for Sustainable Development,
as social protection is definitely one of the most im-
portant means for attaining the targets set by this
fundamental charter for the twenty-first century.

3.1 Basic concept
of Convention No.102

It has to be acknowledged that for a reader without
deep knowledge of the basic mechanisms of social
security schemes, the provisions of Convention
No. 102 and the other social security standards are
not easy to understand. This is due to the rather
technical nature of these instruments, but also to
the very complex, interrelated and concise presen-

tation of the different requirements they contain. It
may therefore be useful to explain first the general
structure of Convention No. 102 before explaining
its provisions in more detail.

In a nutshell, it can be stated that Convention No.
102 and all the other up-to-date ILO standards
on social security adopted after World War II
pursue the aim of establishing precise qualitative
and quantitative benchmarks which together
determine the minimum standards of social se-
curity protection to be provided by social security
schemes when life risks or circumstances occur,
with regard to:

» definition of the contingency (what risk or life
circumstance must be covered?);

» persons protected (who must be covered?);

> type and level of benefits (what should be pro-
vided?);

» entitlement conditions, including qualifying pe-
riod (what should a person do to get the right to
a benefit?); and

» duration of benefit and waiting period (how
long must the benefit be paid/provided for?).

Convention No. 102 defines minimum standards as
regards nine branches of social security. These are:

1. Medical care
. Sickness benefit
. Unemployment benefit

. Old-age benefit

. Family benefit
. Maternity benefit

2

3

4

5. Employment injury benefit
6

7

8. Invalidity benefit

9

. Survivors' benefit

All but the first of these benefits are paid in cash
and two of them - employment injury and mater-
nity - also include beside cash benefits an element
of medical care. Family benefits may comprise a
variety of components.

Finally, the Conventions set out common rules of
collective organization, financing and management



of social security, as well as principles for the good
governance of national systems. These include:

> the general responsibility of the State for the
due provision of benefits and proper adminis-
tration of social security systems;

» solidarity, collective financing and risk-pooling;

> participatory management of social security
schemes;

> guarantee of defined benefits;

» adjustment of pensions in payment to maintain
the purchasing power of beneficiaries; and

» the right to complain and appeal.

In addition to branch-specific provisions contained
in Parts II-X, the Convention lays down provisions
common to all or most of the various contingencies:
flexibility options in ratification and implementation
of the Convention (Part I), quantitative standards for
periodical payments (Part XI), equality of treatment
of non-national residents (Part XII), and common
provisions in Part XIII regarding the suspension of
benefits, the right of appeal and certain principles
concerning financing and administration.

As explained above, one of the innovative features
of Convention No. 102 consists in the fact that it
establishes quantitative standards based on statis-
tical requirements as regards the minimum level
of coverage, the minimum rate of benefits and the
adjustment of benefits. These will be explained
first before looking into the further requirements
regarding each branch of social security.

3.2 Personal scope
of protection

Owing both to historical and economic reasons,
there is a diversity of social protection mechanisms
which cover different groups of people: some
schemes cover only or mainly employed persons,
others apply to most or all of the active population
(including the self-employed), and a few schemes
cover practically the entire population. With de-
liberate flexibility, the Convention authorizes the
use of different methods for the provision of cov-
erage prescribed in order to allow for the varying
situations to be found from country to country, as
the result of one or other of the two main lines of
approach - social insurance (providing mainly for

16 Articles 9, 15, 21, 27, 33, 41, 48, 55, 61 of Convention No. 102.
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benefits proportionate to the period of insurance
and the amount of contributions paid); and public
welfare services (aiming essentially at providing a
(frequently tax-financed) minimum income).

In line with this flexible approach, the Convention
does not define the classes of persons to be protect-
ed linked to specific sectors, as was the practice in
Conventions adopted before the Second World War,
but simply requires that a specified percentage of
the population is covered. These percentages relate
either

» to all employed persons (“employees”);

» to the whole working population (“economically
active population”); or

» to all residents subject to a means test.'®

The first alternative is narrower in scope of cov-
erage than the others; it was included in order to
take into consideration systems which are restrict-
ed to employees (i.e. classical “Bismarckian” social
insurance schemes). A State which avails itself of
this alternative must demonstrate in its periodic
reports that its social protection scheme, or com-
bination of schemes covers prescribed classes of
employees, constituting not less than 50 per cent
of all employees.

The second alternative was designed to take
account of the “social security” type of system
(“Beveridge”); it requires that prescribed classes
of the economically active population, including
self-employed persons, constituting not less than
20 per cent of all residents be protected.

The third alternative was intended for the non-con-
tributory, tax-financed systems providing protection
to persons of small means (means-tested social
assistance schemes).

By referring to statistical criteria for defining their
scope and by offering States a choice of options,
the Convention provides considerable leeway in
defining the scope of persons protected. This is
already expressed by using the term “prescribed”
which offers the national legislator by definition
some latitude to regulate further details in national
laws or regulations.

While the percentages required by Convention
No. 102 are rather low, the standards set by the
social security Conventions and Recommendations
adopted subsequently are higher (as can be seen
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» Table 1. Personal scope of protection (percentages)

Employees
Contingency Employees Economically active population Residents (developing countries,

exceptions)

A B C A B C A B C A B
Medical care 50 1002 3 20 75 100° 50 75 100 504 25o0r 50°
Cash sickness benefit 50 100? 3 20 75 100 100 (means test) 50* 25 or 500
Invalidity, Old-age, 50 100 ; 20 75 100 100 (means test) 50 250r50°
Survivors' benefits
Voluntary insurance
Employment injury 50 100 3 for non-salaried workers - - - 50 757
is recommended

Maternity 508 100? - 208 - - - - - 504 -
Unemployment 50 852 - - - 100 (means test) 50* 50
Family benefit 50 - - 20 - 100 (means test) 504 -

Notes: A = Convention No. 102 (minimum standards) B = Conventions Nos. 121, 128, 130, 168, 183 (higher standards)
C=Recommendations Nos. 121, 131, 134, 176, 191 (recommended standards). ' And the wives and children of persons
in the said classes. 2 Provided that determined categories of employees can be excluded. 3 Extension, by stages if
necessary, to persons having been excluded. * 50% of all employees in industrial workplaces employing 20 persons
or more. > 25% of all employees or 50% of employees in industrial undertakings, and the wives and children of such
employees. © 25% of all employees or 50% of employees in industrial undertakings 7 75% of all employees in indus-
trial undertakings. # Allwomen in prescribed classes of employees or the economically active population, respectively,
and for maternity medical benefit also the wives of men in these classes. The indicated percentage relates to classes of

workers in order to avoid any gender discrimination.

in table 1). The accompanying Recommendations
urge Member States to extend the scope of cover-
age even further.

Recommendation No. 202 complements Convention
No. 102 and the higher social security standards,
as it aims to provide at least basic social security
guarantees to all residents and children. These
guarantees should ensure at a minimum that, over
the life cycle, all in need have access to essential
healthcare and to basic income security. Such basic
income guarantees, however, may not attain the
level prescribed in Convention No. 102, but will be
determined by national poverty lines or correspond
to the monetary value of a set of goods and services
required to allow a life in dignity.

Convention No. 102" also recognizes the difficulties
experienced in particular by developing countries,
which are frequently confronted with massive
problems regarding the correct and comprehensive
registration of all workers even when they fall (in
theory) under the scope of their legislation. This is

particularly the case for those working in smaller
enterprises or in the informal economy. For this rea-
son, the Convention allows States whose economy
is “insufficiently” developed to avail themselves, by
a declaration appended to their ratification, to tem-
porarily limit the scope of protection to employees
working in industrial workplaces employing 20 per-
sons or more, for whom formal records are more
likely to exist and who, for this reason, are more
easily reached by the necessary registration process
of social insurance institutions. This temporary ex-
ception aims at allowing countries to start building
and consolidating their systems by first covering
big enterprises and then extending progressively
social security protection to smaller enterprises and
self-employed persons.

Frequently, special categories of employees, in partic-
ular public servants and agricultural workers, are not
covered by the general but by special social protec-
tion schemes, or they are entirely exempted from any
coverage. This may be due to the fact that the State

17  Article 3 of Convention No. 102 refers to the last letters of the aforementioned Articles.



wants to offer them special and generally more fa-
vourable benefits than those granted under the gen-
eral schemes (such as in the case of public servants)
or that they are left out because of the administrative
difficulty of registering them and of keeping track of
their movements (such as casual or seasonal work-
ers, domestic workers, home workers or members of
the employer’s family). Unlike the higher standards,
Convention No. 102 does not specifically allow for the
exclusion of specific categories of workers, but allows
Member States to prescribe the scope of protection
at their discretion provided the minimum percentage
of coverage laid down in the Convention is attained
in law and practice. However, it should be noted that
Convention No. 102 does not apply to seamen or
sea fishermen (Article 77), who are protected by the
Social Security (Seafarers) Convention, 1946, and the
Seafarers' Pensions Convention, 1946. In addition,
a Member may exclude seamen and sea fishermen
from the number of employees, of the economically
active population or of residents, when calculating
the percentage of employees or residents protected
in compliance with any of Parts II to X covered by
its ratification.

3.3 Replacement rates
of periodical payments

As explained above, the Conventions relate the
minimum level of periodical cash benefits payable
in respect of the various contingencies to the wage
level of the country concerned, using a schedule of
“standard beneficiaries” and “corresponding mini-
mum levels of benefits, indicated in percentages”
(Schedule to Part XI of Convention No. 102).

The “standard beneficiary” is the typical house-
hold for which the Convention seeks to ensure a
minimum level of protection and is composed of
a breadwinner and a dependent spouse, as well
as, dependent children, if applicable. The indicated
percentages for each social security benefit may
relate either to the wage of “skilled manual male
employee” or to the wage of an “ordinary adult male
labourer” in the country concerned.

A skilled manual male employee is defined'® as either

a) a fitter or turner in the manufacture of machin-
ery other than electrical machinery; or

18 InArticle 65 paras 6 and 7 of Convention No. 102.
19  According to Article 66 paras 4 and 5 of Convention No. 102.
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b) a person deemed typical for skilled labour,
i.e. “a person employed in the major group of
economic activities with the largest number of
economically active male persons protected in
the contingency in question”; or

) a person whose earnings are such as to be equal
to or greater than the earnings of 75 per cent of
all the persons protected, such earnings to be
determined on the basis of annual or shorter
periods as may be prescribed; or

d) a person whose earnings are equal to 125 per
cent of the average earnings of all persons
protected.

An ordinary adult male labourer is' either

a) a person deemed typical of unskilled labour in
the manufacture of machinery other than elec-
trical machinery; or

b) a person deemed typical of unskilled labour,
selected according to the same criteria as de-
scribed above under (b).

Convention No. 102 offers a choice of three meth-
ods of calculation to ensure that the rate of benefit
reaches the level prescribed. These three formulas
take into account the methods for calculation of
benefit adopted by different States, and they thus
suit the practice in various schemes according to
which:

a) the amount of the benefit may be based on the
previous earnings of the beneficiary or the bread-
winners and may be proportionate, wholly or in
part, to these earnings (Article 65 of Convention
No. 102); or

b) a uniform rate of benefit or one which includes
a prescribed minimum amount may be fixed
in each case irrespective of previous earnings
(Article 66 of Convention No. 102); or

c) a uniform rate of benefit may be fixed as in the
preceding case, but the amount paid depends
upon the means of the persons concerned, i.e.
it may be reduced to the extent that by which
the other means of the beneficiary and his fam-
ily during the contingency exceeds a prescribed
amount (Article 67 of Convention No. 102).

These three methods were considered to accom-
modate the various types of social security mecha-
nisms, namely: benefits proportionate to earnings,
flat-rate benefits, and means-tested benefits.
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» Table 2. Replacement rates of periodical cash benefits (percentages)

Contingency Standard beneficiary Minimum standards Higher standards

Conventions Recommen-dations
Sickness Man with wife and two children 45 60 66 2/3
Unemployment Man with wife and two children’ 45 50
Old-age Man with wife of pensionable age 402 452 552

Employment injury:

- incapacity for work Man with wife and two children 50 60 66 2/3

- invalidity Man with wife and two children 50 60 66 2/3

- survivors Widow with two children 40 50 66 2/3
Maternity Woman 45 66 2/3° 100
Invalidity Man with wife and two children 404 50 60*
Survivors Widow with two children 40* 454 55¢

Notes: ' Under Convention No. 168 (higher standard), the beneficiary is considered alone. 2 These rates are required
only for protected persons who have completed a qualifying period of 30 years of contribution or employment or
20 years of residence. Areduced benefit shall be secured at least after 15 years of contribution or employment. 3 Where
benefits are based on previous earnings by virtue of Convention No. 183. * These rates are required only for protected
persons who have completed a qualifying period of 15 years of contribution or employment or 10 years of residence.
A reduced benefit shall be secured at least after 5 years of contribution or employment.

Basically, the following situations have been taken  3) In a third situation, where all residents are covered,
into account: the rate of benefit may be determined by taking
into account the means of the beneficiary and
his family, according to a prescribed scale. This
formula has been designed to apply to non-con-
tributory universal systems of social security
which are frequently subject to a means test
and which, at the time of adoption of Convention
No. 102, could be found in particular in Australia
and New Zealand. In such a case, the prescribed
rules should allow substantial amounts of the
other means of the family to be disregarded be-
fore the scale of benefit is reduced. The total of
benefit, and other means (if any) over and above
the amount disregarded, should be comparable
with the benefit calculated elsewhere under the
“flat-rate” formula and sufficient to maintain the
family of the beneficiary in health and decency
(Article 67 of Convention No. 102).2°

The later adopted Conventions Nos 128, 130 and
168%" provide for the same alternatives as regards
the calculation of reference earnings (see table 2).2?

1) Where the rate of benefit is calculated by refer-
ence to the previous earnings of the beneficiary
or covered person, the rate of benefit payable to
a standard beneficiary, together with any family
allowance involved, should not be less than the
indicated percentage of the previous earnings
plus family allowances. Formal rules should be
described for the calculation of previous earn-
ings. An upper limit may be set to the rate of
benefit, or to the level of reckonable earnings.
However, this ceiling should not be set below the
earnings of a skilled manual male employee or
at least not in such a way that the benefit of a
skilled manual male employee does not reach
the prescribed replacement rate (Article 65 of
Convention No. 102).

2) Where uniform benefits are payable at a flat-rate,
the rate of benefit for a standard beneficiary,
together with any family allowances involved,
should be not less than the indicated percentage
of the wage, plus family allowance, of an ordinary ~ Family benefits may be provided either in cash or in
adult male labourer (Article 66 of Convention kind (food, clothing, housing, holidays, or domestic
No. 102). help), or a combination of both.% The rate normally

20  This method of calculation may not be applied in respect of Part VI (Employment injury benefit) and Part VIII (Maternity benefit).

21 In case of non-contributory benefits, Convention No. 168, Article 15, para. 1(b) prescribes as one of the reference wages the national statutory minimum
wage, beside the wage of an ordinary labourer.

22 The Employment Injury Benefits Convention, 1964 (No. 121), however, does not include the last alternative, i.e. the provision of means-tested benefits. The
same applies to the Maternity Protection Convention, 2000 (No. 183).

23 Article 42 of Convention No. 102.



differs according to the number of children and/or
their age. In some countries, family allowances have
been made subject to an income test. For this reason,
the rate of benefit could not be fixed directly as a
certain sum or a certain percentage of a previous
standard wage for each child. Therefore, the amount
of benefit has been indicated in an indirect and global
way. The total value of all benefits must represent
either 3 per cent of the wage of an ordinary adult
male labourer multiplied by the number of children
protected, or 1.5 per cent of the said wage, multiplied
by the total number of children of all residents.?

Finally, it should be noted that alternative calcula-
tion methods deemed to be equivalent are available
for schemes providing disproportionately higher
benefits after shorter periods of insurance, employ-
ment or residence without necessarily attaining the
required level after the standard period, i.e. after
having completed a qualifying period of only ten
years of contribution or employment (instead of 30)
or five years of residence (instead of 20) in case of
old age, or five years of contribution, employment
or residence (instead of 15 or 10 years respectively)
in case of invalidity or death of the breadwinner.?

There is also the possibility of referring to the total
amount of benefits paid to determine compliance
with any of Parts 11, V, IX and X. Under this formula,
the minimum standard is deemed to be reached
if the total amount of benefit paid exceeds by at
least 30 per cent the total amount of benefits which
would be obtained by applying the flat-rate formula
in a scheme covering only 20 per cent of all res-
idents. This introduces a considerable element of
flexibility regarding the ways in which schemes cov-
ering all residents may comply with the Convention;
for instance it leaves great latitude in the determi-
nation of the amount of benefit payable in each
case, provided that total benefits paid comply with
the above-mentioned condition.?

It should be emphasized that the provisions of the
Conventions regarding the required minimum rate
of benefits are not intended to oblige States to ad-
here to a certain method of calculating their rate of
benefit provided for by national legislation. States
are free to adopt their own rules provided the result
of their calculations meets the requirements as to
the amount laid down in the Conventions. The three
formulas outlined above and the parameters they

24 Article 44 of Convention No. 102.
25  Articles 29 para. 3, 57 para. 3, 63 para. 3 of Convention No. 102.
26 Article 67 (d) of Convention No. 102.
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apply are intended only to provide a basis for com-
parison between national situations and the require-
ments of the Conventions. Therefore, any State for
which these Conventions are in force may avail itself
of any one of these formulas. In fact, many schemes
in Member States combine the different formulas by
supplementing, for instance, contribution-financed
earnings-related benefits with a tax-financed flat-
rate minimum benefit, which may or may not be
subject to a means or income test.

The Conventions are silent as regards the question
whether the replacement rate is to be calculated in
relation to gross or to net earnings. Indeed, there
are two ways to calculate the ratio of benefits to pre-
vious earnings: by either including or disregarding
the effect of taxation. Where the effect of taxation
is not included in either the numerator or the de-
nominator, the replacement ratio summarizes gross
benefit entitlements relative to gross earnings. This
is the most frequently used method of calculating
the replacement rate.

However, as taxation (including social security
contributions) can have a large impact on the avail-
able amount of benefits and earnings, it is more
accurate, but also more complicated, to calculate
a net replacement ratio, which represents the ratio
of net benefits after taxation to net earnings after
taxation. Such a calculation frequently results in a
higher replacement rate, as taxes and possibly also
social security contributions levied on social securi-
ty benefits are normally less important than taxes
levied on earnings.

Whatever the calculation method chosen, the CEACR
has always insisted on a calculation which represents
either the ratio of gross benefits to gross earnings
of a standard beneficiary or the ratio of net benefits
to net earnings. This is necessary because taxes and
social security contributions lower both the numer-
ator and the denominator in the equation.

3.4 Periodic revision

of cash benefits to changes

in the general level of earnings
and prices

Part XI of Convention No. 102 also provides for a
periodic revision of pensions to fluctuations in the
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economic situation. The importance of protecting
pensioners against the effect of inflation becomes
evident if one considers that a constant inflation rate
of 3 per cent per year, for instance, which still can be
considered as being moderate, will result in a price
increase of 100 per cent in about 23 years, cutting
the purchasing power of pensions by half. So - par-
ticularly in periods of rapid inflation - the erosion
of the purchasing power of social security benefits
can have dramatic and unfortunate consequences.

The International Labour Conference already
foresaw this problem when adopting its Income
Security Recommendation, 1944 (No. 67).7” The later
Conventions No. 102 of 1952, No. 121 of 1964 and
No. 128 of 1967 all confirm the principle put forward
in 1944, namely that rates of long-term benefits
ought to be reviewed following substantial changes
in the general level of earnings, where these result
from substantial changes in the cost of living.%

Hence a growing number of social security schemes
now incorporate legislative provision for a more or

Exchange bank on Pahonyothin Road. Bangkok, Thailand. Copyright © Marcel Crozet / ILO.

less automatic adjustment of their benefits in line
with the general level of prices or wages. In practice,
there are three main methods of adjusting pensions
to variations in the economic situation:

a) systematic adjustment, where the principle
and methods of adjustment are laid down in
legislation;

b) adjustment according to general principles
stated by law, without specifying any method or
degree of adjustment; and

) adjustment on an ad hoc basis.

The Conventions?® only state a general obligation
to review or adjust benefits, without, however,
stipulating the methods for discharging this obli-
gation. Neither do they prescribe the periodicity
of reviews, which should be undertaken whenever
changes in the general level of earnings and/or the
cost of living are “substantial”. Thus the application
of these provisions by no means involves setting up
a pre-established procedure for a more or less au-

27  Subparagraph 11 of the guiding principles 22-24 in the Annex to Recommendation No. 67 provides: “Periodical payments in respect of permanent incapacity
and death should be adjusted currently to significant changes in the wage level in the insured person’s previous occupation.”

28 More precisely, Convention No. 128, Article 29, establishes that such benefits “shall be reviewed following substantial changes in the general level of earnings

or substantial changes in the cost of living”.

29 Articles 65 para. 10 and 66 para. 8 of Convention No. 102, Article 21 of Convention No. 121 and Article29 of Convention No. 128.
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Box 2. Two yardsticks for the indexation of long-term benefits

As pointed out by the Committee of Experts, there is an element of complementarity between
the two methods of indexation - the first permits the maintenance of the purchasing power of
pensioners in line with prices, while the second ensures that pensioners may share equally with
wage-earners in any increase of the general standard of living in line with earnings. Adjusting
pensions to the cost of living alone, while safequarding the standard of living of pensioners
against sliding into absolute poverty, would not prevent them from experiencing relative poverty,
as their pensions would progressively lag behind the general growth of average income of the
working population. Moreover, the fact that adjustments cannot be made without taking the
financial sustainability of the pension scheme and the macroeconomic performance of a country
into account adds to the complexity of the overall picture. The Committee of Experts therefore
considered that “whichever method of adjustment is used, the purchasing power of pensions
should be maintained”. On the other hand, it also pointed out that the term “cost of living” should
be interpreted broadly, and that "adjustment in line with the consumer price index alone should

not in general be regarded as sufficient” (ILO 2011a, paras 477-485).

tomatic adjustment of pensions at stated intervals
by reference to a specified index, but it suffices that
in practice the necessary steps are taken. However,
while States are free to choose the method of ad-
justment which they consider to be most appropri-
ate to their national context, they are nonetheless
required to adhere in good faith to the objective of
these provisions, which is to maintain the real value
of pension benefits. By doing so, they should also
consider that “an automatic indexation of benefits
constitutes without doubt the most advanced meth-
od of adjusting the rates of benefits to inflation and
the cost of living”.*°

As regards the yardstick for adjustment, two
measures of indexation are advocated in the
Convention: (a) adjustment of benefits to the gen-
eral level of earnings measured, for example, by
reference to the average wage in a country; and (b)
adjustment of benefits to general inflation, mea-
sured by the price of selected consumer goods,
and reflected in some type of consumer price in-
dex. In many countries, the two basic adjustment
mechanisms to inflation and the general earnings
are used in a complementary way by using, for
example, mixed “coefficients” which relate both to
changes in the level of earnings and to changes in
prices (see box 2).

The Conventions require a regular review and
adaptation only of long-term cash benefits, that
is of all periodical payments in respect of old age,

employment injury (except in case of incapacity for
work), invalidity and death of breadwinner. Indeed,
pensioners are particularly vulnerable to inflation-
ary processes, in so far as their pension is their main
if not their only source of income. In the case of
short-term benefits, where the average claim does
not last very long and where the level of benefits
generally reflects the level of the claimant’s recent
wages, no great difficulty arises (unless inflation is
catastrophically rapid) because of their relatively
brief duration. They must at all times comply with
the minimum requirements of the Convention.

In contrast, long-term benefits for old age, invalid-
ity or death of the breadwinner must be protected
against decrease of their real value as a result of
a rise in the cost of living. Here the claimant may
even suffer a double blow if nothing is done to
adjust the pension. In fact, this concerns not only
pensions in payment, but also the calculation of the
initial amount. Frequently the level of the pension
itself is calculated on past earnings over a longer
reference period or even the whole employment
life of a claimant. Unless these past earnings are
also reassessed to give them an adequate current
value, the rate of pension may be unduly low in
relation to wages or to the cost of living at the time
itis awarded. Once in payment, unless some adjust-
ment is undertaken from time to time, the value of
the pension will further depreciate more and more
during periods of inflation.

30 Inits previous reports, the Government of Barbados had indicated that pensions were reviewed on an ad hoc basis, but that it was considering introducing
a method of annual indexation as a means of increasing periodical payments. This was finally done in the context of a pension reform carried out in 2008
and noted with satisfaction by the Committee of Experts in its observations on Convention Nos. 102 and 128 of 2008 and 2010.
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3.5 Branch-specific
requirements of Convention
No.102

3.5.1 Medical care
(Part Il of Convention No.102)

All the risks for which conventional social security
is designed can somehow be linked to medical
care. They are directly related in case of employ-
ment injury, sickness, maternity and invalidity;
and indirectly related in case of old age and death
(survivors' benefits), family benefits and unemploy-
ment benefit, since these benefits are intended to
provide a decent income and thus to maintain the
beneficiaries in a state of adequate nutrition and
good health. The connection between ill-health and
poverty, with each being a principal cause of the
other, does not need to be emphasized. So it is not
surprising to find that medical care is the first of the
social security benefits listed in Convention No. 102,
and that the UN SDG 3 (“Ensure healthy lives and
promote well-being for all at all ages”) enshrines
besides a number of specific health targets the ideal
of universal health coverage (target 3.8) as one of its
goals. Also, ILO Recommendation No. 202 regards
“access to a nationally defined set of goods and
services, constituting essential health care™' as an
indispensable part of every social protection floor.

Convention No. 102 is more modest in its goals, as
it does not require universal healthcare coverage. It
defines goals basically suited to insurance schemes,
namely that medical care should be provided to at
least 50 per cent of all employees; or 20 per cent of
all residents, where the healthcare scheme covers
economically active persons; or 50 per cent of all
residents. It accepts as a temporary exception to
confine medical care to 50 per cent of all employees
in industrial workplaces employing 20 persons or
more. Medical care for insured workers provided
through social insurance should also be extended
to their wives and children.

Convention No. 102 stipulates in general terms
that medical care shall be afforded with a view to

31 Paragraph 5 (a) of Recommendation No. 202.
32 Article 9 of Convention No. 102.

33 Article 10 para. 3 of Convention No. 102.

34 Article 10 para. 1 of Convention No. 102.

35 Article 13 of Convention No. 130.

36 Article 10 para. 2 of Convention No. 102, Article 17 of Convention No. 130.

maintaining, restoring or improving the health of
the persons protected and their ability to work and
to attend to their personal needs.® It specifies a
minimum content of medical care which shall in-
clude at least general practitioner care, including
home visits; specialist care in hospitals and similar
institutions for in-patients and out-patients, and
such specialist care as may be available outside hos-
pitals; essential pharmaceutical supplies; pre-natal,
confinement and post-natal care by medical prac-
titioners or qualified midwives; and hospitalisation
where necessary.3 To this the Medical Care and
Sickness Benefits Convention, 1969 (No. 130), adds
dental care and medical rehabilitation including
necessary appliances.®

In practice, medical care can be provided either
directly or indirectly. Under the direct system, the
social security institutions or, in a national health
system, the public administration, operate and
control the necessary medical facilities. Under an
indirect system, social security institutions enter
into a variety of contracts to secure medical care
for insured persons, usually on the basis of a fee
established for each service provided. In another
variant of the fee-for-service method, the patient
pays the medical bill and is then reimbursed, in
whole or in part, by the social security institution.
Whatever the method chosen by a country, the
Conventions and also Recommendation No. 202
put a particular emphasis on the need to limit the
amount of admitted cost-sharing -that is, of indi-
vidual charges a patient has to pay either directly
or indirectly in case of only partial reimbursement
for the delivery of medical care or drugs. Such
cost-sharing arrangements exist in many countries.
They have been introduced with a view to increas-
ing the cost-efficiency of a scheme by making peo-
ple aware of the value of medical benefits they are
receiving. But such cost-sharing should not stand
in the way of necessary treatment. Therefore, both
Conventions Nos. 102 and 130, while recognizing
this practice, require that cost-sharing should be so
designed as to avoid hardship and not prejudice
the effectiveness of medical and social protection.
3% Recommendation No. 202 suggests that “persons
in need of health care should not face hardship and
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Families queuing at the Kasungu Hospital, waiting for child health care (Malawi). Copyright © Marcel Crozet / ILO.

an increased risk of poverty due to the financial
consequences of accessing health care”.>”

Although it is usually not required in practice,
Convention No. 102 accepts the imposition of “such
qualifying period as may be considered necessary
to preclude abuse”.* In instances where such a re-
quirement does exist, it is usually of short duration.

Many systems set a limit on the duration, or the
total cost, of the treatment of a medical episode.
Convention No. 102 authorizes a limit of 26 weeks
but provides for a continuation thereafter while
cash sickness benefit is being paid or for diseases
accepted as needing prolonged care.> Convention
No. 130 authorizes such limitations only in situa-
tions where the beneficiary ceases to belong to the
categories of persons protected.*

37 Paragraph 8 (a) of Recommendation No. 202.
38 Article 11 of Convention No. 102.

39 Article 12 of Convention No. 102.

40 Article16 para. 2 of Convention No. 130.

41 Paragraph 5 (c) of Recommendation No. 202.

3.5.2 Sickness benefit
(Part Ill of Convention No.102)

In the context of social security, sickness is a tempo-
rary condition to be matched by temporary benefit,
available for a period during which the condition
may be expected to clear up. For a condition which
persists beyond that period, other arrangements
have to be made.

Sickness benefit is also part of the basic income
security advocated in Recommendation No. 202
for persons in active age.*' Also, the SDG target 3.8
provides for “universal health coverage, including
financial risk protection”.

Sickness benefits are intended to compensate for
the loss of earnings due to abstention from work
necessitated on medical grounds. Convention No.
102 defines the contingency as “incapacity for work
resulting from a morbid condition and involving
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suspension of earnings, as defined by national laws
or regulations”.#

The minimum amount of benefit for a standard
beneficiary, i.e. a man with wife and two children,
is set at 45 per cent (60 per cent under Convention
No. 130) of reference earnings. These are rather
modest requirements. Most countries set the rate
at 50 to 75 per cent of current average earnings,
frequently with supplements for dependants. Most
programmes fix a maximum amount or do so im-
plicitly through a general ceiling for contributions
and benefits, which is admitted provided that the
maximum amount is fixed in such a way that the
required percentage is still attained for a typical
skilled manual male employee.

Generally, to be eligible for cash sickness benefits a
person becoming ill must be gainfully employed, in-
capacitated for work, and not receiving regular wag-
es or sick-leave payments from the employer. Most
schemes require claimants to meet a minimum pe-
riod of contribution or to have some history of work
attachment prior to the onset of illness to qualify.
The ILO Conventions accept the imposition of such
a qualifying period, when it is considered necessary
to preclude abuse® - that is, to prevent persons
unfairly benefiting from a system by joining it at
short notice. A qualifying period of not more than
three months (or six months at a maximum) can, as
a general rule, be considered to meet this purpose.

The minimum duration of payment is fixed at
26 weeks (by Convention No. 102)* or 52 weeks (by
Convention No. 130)* in each case of sickness. This
is in compliance with the practice of most countries.
In some instances, however, benefits may be drawn
for considerably longer and even an unlimited
duration. In most countries, however, when cash
sickness benefits are exhausted, the recipient is
paid an invalidity benefit if the incapacity continues.

Conventions Nos. 102 and 130 also accept a waiting
period of three days.*® As a result, benefits may not
be payable if an iliness or injury lasts for only a few
days. Such a waiting period reduces administrative
and benefit costs by excluding many claims for

42 Article 14 of Convention No. 102.

short illnesses or injuries during which relatively
little income is lost, and can also help reduce the
potential for the inappropriate use of the system
by workers.

The same effect is attained where employers are
required to pay wages or benefits for a certain
number of days before social insurance payments
begin. This is indeed the case in many countries,
because it is expected that the employer’s active
involvement in the provision of sickness benefits
improves the control of frequent short-term claims
and reduces the related administrative burden of
sickness insurance funds. It is also expected that
the number of short-term sickness absences will
decrease when employers have a financial incentive
to take appropriate action to improve the quality
of working life and to monitor absence from work.
As cash sickness benefits need only to be paid in
the event of suspension of earnings, such an initial
payment of “sick pay” has the effect of postponing
the start of cash sickness benefits payable by an
insurance scheme.

3.5.3 Unemployment benefit
(Part IV of Convention No.102)

In the words of Convention No. 102, unemployment
benefits provide compensation for the loss of earn-
ings “due to inability to obtain suitable employment
in the case of a person protected who is capable of,
and available for, work”.#” To these qualifications,
the Employment Promotion and Protection against
Unemployment Convention, 1988 (No. 168) adds
the condition that the person is “actually seeking
work”.4

Unemployment schemes usually provide benefits
only to workers who have become unemployed
as a result of circumstances beyond their control
and who have consequently lost their earnings. In
other words, unemployment must be “involuntary”.
Almost all schemes impose a disqualification for an
appropriate period when a person leaves employ-
ment voluntarily without good, or just, cause. Many

43 Article17 of Convention No. 102, while Article 25 of Convention No. 130 specifies that “the conditions governing the qualifying period shall be such as not
to deprive of the right to benefit persons who normally belong to the categories of persons protected”.

44 Article 18 para. 1 of Convention No. 102.
45 Article 26 para. 1 of Convention No. 130.

46  Article 18 para. 1 of Convention No. 102, Article 26 para. 3 of Convention No. 130.

47  Article 20 of Convention No. 102.
48  Article 10 para. 1 of Convention No. 168.



also disqualify workers who were dismissed by the
employer on the grounds of misconduct. The fol-
lowing behaviour may be regarded as misconduct
for the purpose of disqualification: theft, dishones-
ty, frequent unjustified absence from work, exces-
sively bad timekeeping and repeated negligence.

Being unemployed is thus not the same as merely
being economically inactive. Unemployment re-
quires that a person is capable of working, avail-
able for work and actually seeking work. Usually,
unemployment benefit schemes require in addition
that the claimant is registered as a jobseeker at an
employment exchange office, i.e. that the claimant,
in short, still regards himself/herself as part of the
active labour force.

Being “capable of work” means that a worker is not
incapacitated or otherwise unable to accept a job
offer. For workers who are out of work because of
sickness, maternity, invalidity or old age, benefits
are usually available under other benefit branches
of social security.

Being “available for work” means that a claimant is
not only in need of a job but must also be free to
take one and must not, for example, be currently
occupied as an independent worker, be out of reach
or have only a few hours a day to spare for employ-
ment. A claimant may thus be ruled “not available”
when personal circumstances prevent acceptance
of a job offered by the employment exchange office.

“Willingness to work” is tested by offering a suitable
job. If this is not possible because job opportuni-
ties are scarce, it might be considered that regular
reporting at an employment exchange office is suf-
ficient for a claimant to prove willingness to work.
Sometimes the law requires this in any case.

The condition that a claimant should be “seeking
work” goes a little bit further than mere “willing-
ness to work”. It means in practice that a claimant
is not allowed merely to sit and wait until a new job
becomes available but has to become pro-active in
looking for job vacancies and applying for jobs - in
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addition to reporting regularly to the employment
exchange office.

Unemployed persons are only required to accept
“suitable” jobs. Elements to be taken into account
in deciding “suitability” are listed in Convention
No. 168;* they include the age of the unemployed
person, their length of service in their former oc-
cupation, their acquired experience, the length of
the period of unemployment, the labour market
situation, the impact of the employment in question
on their personal and family situation and whether
the employment is vacant as a direct result of the
stoppage of work due to an ongoing labour dis-
pute. The situation is seldom clear-cut. A job that
is suitable for a young worker may be one that an
older worker could justifiably refuse, and vice versa.

The Committee of Experts noted that in the wake
of rising unemployment at the end of the last cen-
tury, some Member States established more strin-
gent criteria by replacing the concept of suitable
employment by the more restrictive concept of
withdrawing benefits already for refusing employ-
ment offered “without reasonable ground”. This
prompted the Committee of Experts to intervene
by observing to the governments concerned that
“the concept of suitable employment” fulfils the
aim of offering unemployed persons protection
during the initial period of unemployment from
the obligation to take up any job, even where this
is not suitable.>® Compulsory work which is exacted
from a person under the menace of any penalty
(which might also take the form of a loss of rights)
could even be considered to constitute a form of
forbidden forced labour within the meaning of the
Forced Labour Convention 1930 (No. 29).%

An unemployment benefit scheme is basically de-
signed to protect persons who are in paid employ-
ment, since it is they who are exposed to the risk
of involuntary unemployment. Traditionally, and
still in most countries, self-employed persons are
outside its scope. Therefore, Convention No. 102>
contains no provision of coverage relating to the

49  Article 21 para. 2 of Convention No. 168; some indications can also be found in Paragraph 14 of Recommendation No. 176.

50 Inits observations regarding the application of Convention No. 168 by Norway, the CEACR pointed out that the possibility, under sections 4-5 and 4-20 of
the National Insurance Act of 28 February 1997, of compelling unemployed persons to accept jobs offering less income than the unemployment benefit
to which they would otherwise be entitled as of right, or to accept self-employment, which would deprive them of further social security coverage against
unemployment, if abused by the employment service, could completely undermine the nature and purpose of unemployment benefit as foreseen by the
Convention. In its observations of 2007, however, the CEACR finally noted with satisfaction that the legal provisions compelling unemployed persons to
accept jobs offering less income than the unemployment benefit or to generate income from self-employment have been abrogated by decision of the
Storting of 16 December 2005. The corresponding amendments to the National Insurance Act came into force as of 1 January 2006.

51 The definition of “forced or compulsory labour” covers work or service which is exacted “under the menace of any penalty”. It was made clear during the
consideration of the draft instrument by the International Labour Conference that the penalty here in question needs not be in the form of penal sanctions

but might take the form also of a loss of rights or privileges.
52 Article 11 of Convention No. 102.
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economically active population. It only requires the
protection of either prescribed categories of em-
ployees constituting at least 50 per cent of all em-
ployees, or of all residents with insufficient means.
This is in line with the practice of many countries
to combine unemployment protection through a
contributory unemployment insurance scheme with
tax-financed unemployment assistance which pro-
vides some kind of means-tested benefits for those
who do not qualify, or who are no longer entitled
to ordinary insurance-related benefits. Recipients of
unemployment assistance are usually also required
to register and report at the employment exchange.
Convention No. 168 explicitly takes both methods
of protection into account and contains detailed
specific requirements for each of them.>

Unemployment benefit schemes were originally de-
signed to protect workers who were already mem-
bers of the labour force, but not persons who had
never been employed. Some countries, however,
have initiated special arrangements in particular for
those who have just left school or college and cannot
find work. Some schemes have also been extended
to cover self-employed persons who lose their live-
lihood in an economic depression. Convention No.
168 explicitly urges Member States to adopt special
provisions for specific categories of new applicants
for employment who have never been, or who have
ceased to be, covered by schemes for the protection
of the unemployed, but who have nevertheless reg-
istered themselves as jobseekers.>

The promotion of full, productive and freely cho-
sen employment and the promotion of unemploy-
ment protection are interrelated. As underlined
in the Global Jobs Pact adopted in 2009 by the
International Labour Conference in the wake of a
global financial and economic crisis, employment
promotion (such as through active labour market
programmes and enterprise creation) and social
protection in the event of unemployment are two
sides of the same coin. It is for this reason that un-
employment insurance and placement services usu-
ally maintain a close administrative relationship that
ensures that benefits are paid only to workers who
are registered for employment. At the same time,
this liaison increases the effectiveness of the place-
ment services by providing an incentive, through

53 Article 12 of Convention No. 168.

54 Article 26 of Convention No. 168.

55 Articles 7 and 8 (1) of Convention No. 168.

56 Paragraph 15 of Recommendation No. 202.
57 Paragraph 11 (n) of Recommendation No. 204.

the payment of benefits to unemployed persons, to
register and report regularly. Many countries have
even merged the administration of unemployment
insurance and employment services.

The close link between employment promotion and
unemployment protection is also emphasized in
Convention No. 168. Member States are called upon
to ensure that their system of protection against
unemployment, and in particular the method of
providing unemployment benefits, contribute to the
promotion of productive and freely chosen employ-
ment. Means of promoting productive employment
should include, inter alia, employment services, vo-
cational training and vocational guidance. Special
programmes to promote additional job opportu-
nities and employment assistance should focus
on identified categories of disadvantaged persons
having or liable to have difficulties in finding lasting
employment, such as women, young workers, per-
sons with disabilities, older workers, the long-term
unemployed, migrant workers lawfully residentin a
country and workers affected by structural change.®

Such an approach also contributes to the achieve-
ment of SDG 8 which calls for the promotion of sus-
tained, inclusive and sustainable economic growth,
full and productive employment and decent work
for all. It establishes as target 8.5 the achievement,
by 2030, of the aim of full and productive employ-
ment and decent work for all women and men,
including for young people and persons with dis-
abilities, and equal pay for work of equal value. Goal
8.b focuses in particular on youth unemployment
and calls for the development and implementation,
by 2020, of a global strategy for youth employment
and the ILO Global Jobs Pact.

This is echoed by ILO Recommendation No. 202
which includes unemployment as one of the con-
ditions justifying the provision of basic income se-
curity, but also calls for the development of a social
security extension strategy which should support
the growth of formal employment and the reduc-
tion of informality.>® Indeed, as also underlined
in the Transition from the Informal to the Formal
Economy Recommendation, 2015 (No. 204), the
extension of social security coverage can be used
as a means to formalize informal employment.>”
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Contributory unemployment insurance schemes
usually require a qualifying period to be satisfied -
length of employment or number of contributions
paid. Unemployment assistance schemes may
require a specified duration of residence in the
country concerned. The purpose of such a quali-
fying period is to make certain that the claimant is
properly within the scope of the scheme and does
not “abuse” it. Conventions Nos. 102 and 168 re-
quire that such a period shall not exceed the length
deemed necessary to prevent abuse.>® Of course,
this generic term gives member States some lee-
way in determining what in their opinion consti-

Box 3. Qualifying period: The case of Portugal
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tutes an abuse in this situation, but the Committee
of Experts nevertheless intervened when it re-
garded the length of an established period to be
excessive (see box 3). In order to acquire a right
to insurance-based unemployment benefits, many
national schemes require a period of contributions
between six and 12 months but, in addition, they
usually also prescribe a “reference period” during
which the qualifying condition must have been
satisfied - say, a qualifying period of six months
of coverage within the year before employment
ceased or 12 months of covered employment in
the past two years.

By section 12 of Legislative Decree No. 79-A/89, Portugal established in 1989 an unemployment
insurance scheme with a comparative long qualifying period of 540 days of salaried employment
for entitlement to unemployment benefit. When the Committee of Experts asked for explanations
with reference to Article 23 of Convention No. 102 which stipulates that the qualifying period
shall not exceed the length considered necessary to preclude abuse, the Government stated in its
report that the determination of the qualifying period in Portugal was related to several factors,
including the need to establish a minimum period of employment and to adapt the unemployment
protection scheme to the context of a labour market which is characterized by a certain rigidity,
with contracts without limit of time being predominant and fixed-term contracts (a situation in

58 Article 23 of Convention No. 102, Article 17 of Convention No. 168.

(Box 3 continued on next page)
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Box 3. (cont.)

which the completion of this qualifying period would raise even more serious problems) being of
an exceptional nature. According to the Government, since the situation with regard to contracts
of employment in Portugal was fundamentally stable, the qualifying period in question was
not very difficult to complete. Furthermore, the Government considered that the relatively long
duration of the periods of protection, which were intended in particular to protect older workers,
had to be counterbalanced in terms of the payment of contributions.

However, the Government also confirmed that measures had been adopted with regard to the
textile and clothing industry under the terms of Decision No. 6/97 of the Council of Ministers
of 15 January 1997, reducing inter alia the qualifying period for entitlement to unemployment
benefits from 540 days of salaried employment over the past 24 months to 270 days of salaried
employment over the last 12 months preceding the date of unemployment. It pointed out that
in addition to the textile and clothing sectors, similar measures had been applied in the cases of
shipyards, as well as in the context of the restructuring of the glass sector in 1994. However, the
Government also emphasized that these were temporary and exceptional measures.

The Portuguese Trade Union (CGTP-IN) commented on the Government’s report by clarifying that,
from the point of view of the provisions of Article 23 of the Convention, it considered the qualifying
period of 540 days to be excessive since it had the effect of excluding from the protection a
considerable number of workers who, due to the current precariousness and instability which
characterized the labour market, did not succeed in completing this period. According to the
CGTP-IN, this situation was in violation of the principle of the universality of protection set out
in the Convention. With regard to the social allowance for unemployment which was designed
to replace or supplement unemployment benefit, the CGTP-IN emphasized that the number of
persons covered was smaller because it was subject to an earnings condition.

In its observations of 1999, the Committee of Experts recalled that Article 23 of Convention No. 102
only authorizes such qualifying period as may be considered necessary to preclude abuse. It also
noted that, while the completion of a qualifying period may be relatively easy under the conditions of
a fundamentally stable system of employment relations, as described by the Government, the same
did not apply in the current labour market which, according to the CGTP-IN, was characterized by
increasing precariousness and instability in employment. Even workers with contracts without limit
of time were increasingly affected by economic restructuring, with the effect that measures to reduce
the qualifying period might prove to be necessary in certain sectors in order to protect those who
were made unemployed without having completed the full qualifying period set out in the legislation.
With regard to workers with fixed-term employment contracts, whose numbers appeared to be very
substantial according to the information supplied by the CGTP-IN in the context of the application
of the Termination of Employment Convention, 1982 (No. 158), the completion of the current
qualifying period of 540 days of salaried employment during the previous two years had become
particularly difficult. Finally, the Committee emphasized that the social allowance for unemployment,
for which the qualifying period would appear to comply with the provisions of Article 23, could not
be considered a method of protection which gave effect to Part IV of the Convention, since the social
allowance did not comply with the criteria set out in Article 21 (b) as regards its scope (all residents
whose resources during the contingency do not exceed limits prescribed).

Following the entry into force of Framework Act No. 32/2002 of 23 December, establishing a new
structure for the social security system, extensive reforms were carried out by the Portuguese
Government in various branches of social security, including in particular medical care,
unemployment benefit and old-age benefit. In its observations concerning ratified Conventions
of 2007, the Committee of Experts noted with satisfaction that by Legislative Decree No. 84/2003
of 24 April, special temporary measures of protection of unemployed workers had been established
in Portugal under the new Programme of Employment and Social Protection (PEPS), which also
included a reduction of the qualifying period to 270 days of employment with the corresponding
record of remuneration over the 12-month period prior to the date of unemployment.
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Box 4. Waiting period: The case of France

France introduced in 1959 an unemployment insurance scheme (UNEDIC) based on a collective
agreement between the social partners, i.e. the employers’ association CNPF and the trade
unions FO, CFTC and CGC. In 1992, eligibility conditions were tightened, and a waiting period of
eight days was introduced before the payment of unemployment allowances started. When the
Committee of Experts addressed a direct request to the Government referring to Article 24(3) of
Convention No. 102, which admits such a waiting period only for seven days, it also stressed that,
in spite of the fact that unemployment insurance in France is not based on law but on a collective
agreement concluded by social partners, the State still has to assume general responsibility for
the due provision of benefits in accordance with Article 71(3) of Convention No. 102. It was finally
in its observations of 2003 that the Committee could note with satisfaction that Article 31 of the
collective agreement was amended by a new agreement of 1 January 2001, which reduced the
waiting period for payment of the benefit to the first seven days of unemployment in order to give

effect to the requirements of the Convention.

The most commonly observed rates of unemploy-
ment benefit are between 40 and 75 per cent of
a claimant’s previous average earnings during a
recent period, within a maximum and a minimum.
Unemployment assistance schemes usually pro-
vide for means-tested benefits at a flat rate. Most
schemes add a supplement for a dependent spouse
and children, which are either flat-rate amounts or
an additional percentage of average earnings. In
many countries which cover unemployment, the
rate of benefit is the same as that for sickness.
Convention No. 102 equates unemployment benefit
with sickness benefit, too - at least 45 per cent of
the claimant’s previous earnings for a man with a
wife and two children.>® Convention No. 168 sets the
minimum replacement rate at 50 per cent.®®

Usually, the payment of insurance-based unemploy-
ment benefit is limited in time, and where such a
limit is prescribed, it may be fixed in either of two
ways. The first is for there to be a common duration
of benefit for all qualified claimants, irrespective of
their past employment or contribution record; the
second is for the duration of benefit to vary from
one person to another, according to the number
of contributions paid, or the length of past employ-
ment. There are also schemes which make excep-
tions to the prescribed limit, according to the age or
family responsibilities of the claimant. Convention
No. 102 expects that an insurance-based benefit
should be paid to a qualified person for at least

59 Schedule to Part XI of Convention No. 102.
60 Article 15 of Convention No. 168.
61 Article 24 of Convention No. 102.
62 Article 19 of Convention No. 168.

13 weeks in the course of one year, or unemploy-
ment assistance for at least 26 weeks.®' Convention
No. 168 extends the required period of payment for
insurance-based benefits to 26 weeks in each spell
of unemployment, or to 39 weeks over any period
of 24 months.®

Almost all unemployment benefit schemes pre-
scribe a waiting period of several days between the
last day of employment and the first day for which
benefit is paid. This is done to lighten the adminis-
trative and financial burden of dealing with a very
large number of small claims. Convention No. 102
allows a waiting period of up to seven days (see box
4).% The waiting days may be waived, if a spell of
unemployment starts very soon after a previous
spell ends. In the case of seasonal workers, the du-
ration of the benefit and the waiting period may be
adapted to their special conditions of employment.

3.5.4 Old-age benefit
(Part V of Convention No.102)

The main objective of any system of old-age protec-
tion is to guarantee protected persons who have
reached a certain age reasonable means of subsis-
tence for the rest of their lives and thus to allow
them to retire from active employment or self-em-
ployment. Convention No. 102 and the Invalidity,
Old-age and Survivors' Benefits Convention 1967

63  Article 24 para. 3 of Convention No. 102, also Article 18 of Convention No. 168.
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(No. 128) define the contingency simply as “survival
beyond an age prescribed by or in virtue of national
legislation, which shall, in principle, not be more
than 65 years".®* Of course, the wording of this
provision does not preclude States fixing a lower
pensionable age.

There are a number of considerations involved in
fixing the age at which a worker becomes entitled
to old-age benefit. One is that once a worker has
reached a certain age, his/her contribution to
working life has earned him/her the right to rest.
Another approach is based on a presumption of
invalidity: at a certain age, a worker’s physical and
mental capacities are thought to be reduced to such
an extent that it would be unfair to compel him/her
to continue his/her occupational activity.

Other factors influencing the fixing of pensionable
age by legislation are demographic, economic and
social criteria, such as the average level of ageing
of protected persons, the structure by age of the

64  Article 26 of Convention No. 102, Article 15 of Convention No. 128.

Harvesting work. SEKEM produces and manufactures its own products including herbs, pharmaceuticals, and textiles. company has its own agricultural farms that
grow the fruits and herbs necessary for manufacturing its products. Egypt. Copyright © Marcel Crozet / ILO.

population, and the cost of financing pensions. The
continuing increase of longevity in all regions of the
world is driven in particular by a decline in late-life
mortality. Of course, this invariably affects the finan-
cial equilibrium of any pension scheme, because
it entails a longer duration of pension payment.
Securing an adequate level of income for all peo-
ple in old age without overstretching the capacities
of younger generations constitutes an important
social policy challenge facing ageing societies.®

When Conventions Nos. 102 and 128 were adopt-
ed, the increasing life expectancy did not yet play
such an important role. But nevertheless, both
Conventions already contain a flexibility clause al-
lowing for a higher age than 65 years to be fixed, in
certain conditions and for special reasons (i.e. “with
due regard to the working ability of elderly persons
in the country concerned” according to Convention
No. 102% and “with due regard to demograph-
ic, economic and social criteria, which shall be
demonstrated statistically” pursuant to Convention

65 According to data from the UN World Population Prospects: The 2017 Revision, the population aged 60 or above is growing globally at a rate of about 3 per
cent per year. Accordingly, the number of persons belonging to this age bracket is expected to more than double by 2050 and to more than triple by 2100,
rising from 962 million globally in 2017 to 2.1 billion in 2050 and 3.1 billion in 2100.

66 Article 26 of Convention No. 102.



No. 128%). Convention No. 128, however, contains
a “caveat” by providing that if the prescribed age
is 65 years or higher, it shall be lowered, under
prescribed conditions, in respect of persons who
have been engaged in occupations that are deemed
by national legislation, for the purpose of old-age
benefit, to be arduous and unhealthy.

Convention No. 128's accompanying Recom-
mendation No. 131 specifies a number of further
circumstances justifying the grant of an anticipated
pension by stipulating:

With a view of protecting persons who are over a pre-
scribed age but have not yet attained pensionable age
members should provide benefits, under prescribed
conditions, for -

a) persons whose unfitness for work is established or
presumed;

b) persons who have been involuntarily unemployed
for a prescribed period; or

c) any other prescribed categories of persons for which
such a measure is justified on social grounds.®

An increasing number of countries have introduced
more flexibility by allowing insured persons (on con-
dition that a certain minimum qualifying period is
completed) to claim a pension either in advance of
the normal pensionable age (early retirement), or
later than the normal pensionable age (deferred
retirement) subject to the condition that the pen-
sion amount is reduced or increased by a coefficient
which offsets the longer or shorter average life ex-
pectancy of persons who claim their pension at a
lower or higher than normal retirement age. Some
countries have also introduced provisions aimed
at easing the transition from full-time activity to
retirement, by providing for a kind of progressive
retirement while receiving a partial pension. These
arrangements offer workers the option of gradually
reducing their workload in the last years of their
working life so as to achieve a smooth transition to
retirement and avoid a sudden drop in their income.

Coverage under pension schemes has tended to
increase, in particular during the second half of
the nineteenth century. In the great majority of
industrialized countries, provision has been made
either for coverage of all residents, or for a grad-
ual extension of protection to all economically
active persons, as advocated in Recommendation

67 Article 15 of Convention No. 128.
68 Paragraph 6 of Recommendation No. 131.
69 Paragraph 2 of Recommendation No. 131.
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No. 131.° This progress should not, however, ob-
scure the fact that in many countries some occupa-
tional categories are not yet protected. Moreover,
in the developing countries, the extension of social
security to the rural and the informal sectors runs
up against enormous administrative difficulties as
regards the registration of beneficiaries and the
collection of contributions. In a substantial number
of developing countries, public servants are in fact
the only workers effectively covered by a proper
pension scheme.

In view of this, both ILO Recommendation No. 202
and SDG target 1.3 call for a new approach by set-
ting up social protection floors for all with a view
to secure protection in old age aimed at prevent-
ing or alleviating poverty, vulnerability and social
exclusion.

The legislation of most countries with an earn-
ings-related pension formula provides for an annual
rate of accumulation of the pension for each year
of insurance, normally between 1 and 1.5 per cent.
Under such a formula, attainment of the minimum
rate fixed in Convention No. 102 (40 per cent after
30 years of insurance) requires an annual accrual
rate of at least 1.33 per cent. For a country applying
the higher standard of Convention No. 128 (45 per
cent after 30 years of insurance), an annual accrual
rate of at least 1.5 per cent is required.

The amount of the wage or earnings taken into
account in calculating the pension is one of the
essential elements determining the rate of benefit.
This depends on the one hand, on the wage com-
ponents taken into consideration (normally both
for contribution and benefit purposes) and, on the
other, on the periods taken into account. As regards
the reference period taken into consideration, some
pension schemes base their calculation on all or
nearly all of earnings received during the entire pe-
riod of insurance (“career average earnings”), while
in others, the reference period is much shorter, con-
sisting only of the last years of employment (usually
the last three to ten years). Where the reference pe-
riod is long or remote, there is a risk that the earliest
registered nominal earnings no longer correspond
to the range of earnings obtained at the time when
the pension is claimed. This is why the Convention
requires that all elements of the equation, wages
and benefits must be calculated on the same time
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basis.”® This means that past earnings should be
adjusted in line with the general increase of wages
in order to get up-to-date results.

While the calculation of the required minimum
amount of pension for a standard beneficiary is
based on 30 years of contribution or employment,
or 20 years of residence, the Conventions also
prescribe that a reduced benefit shall be secured
after not more than 15 years of contribution or em-
ployment. A longer qualifying period for an old-age
pension would no longer comply with Conventions
Nos. 102 or 128.

However, there are a few countries where the leg-
islation requires that a prescribed yearly average
number of contributions is paid while the insured
person is of working age. These are in particular
countries with pension schemes covering the whole
population.” For these countries, an alternative
is provided for in the Conventions subject to the
condition that the scheme covers, in principle, all
economically active persons. Under such schemes,
a reduced pension must be payable to the person
protected who has completed half the qualifying
period for the normal pension.

In a significant number of countries, various periods
other than periods of employment or contribution
are credited as assimilated periods for purposes of
entitlement to pension and/or calculation of ben-
efit. As advocated by Recommendation No. 131,
such non-contributory periods may include periods
during which the insured person received social
security benefits or other compensation such as
sickness benefit, maternity benefit, employment in-
jury or unemployment benefit. Sometimes periods
of sick leave or unemployment are even taken into
account (subject to certain conditions) irrespective
of whether other social security benefits have ac-
tually been paid. The same may apply to periods
of military service or periods of study or training
or other periods during which the insured person
held an official post or political office in recognition
of the service rendered to the State by the person
concerned. An increasing number of countries also

70 Articles 65 para. 4 and 66 para. 2 of Convention No. 102.

include periods spent raising children and/or assist-
ing a disabled person or one requiring care.

The main objective of any system of old-age protec-
tion is to guarantee protected persons who have
reached a certain age reasonable means of subsis-
tence for the rest of their lives. This aim can only
be achieved through periodical payments made
“throughout of the contingency”. Provident funds,
still existing in a number of developing countries,
which only pay a lump-sum based on the accumu-
lated capital in individual accounts do not meet the
requirements laid down in the Conventions.”

3.5.5 Employment injury benefit
(Part VI of Convention No.102)

Work injury or employment injury programmes are
the oldest and most widespread form of social secu-
rity. They provide compensation for work-connect-
ed injuries in case of an industrial accident and for
occupational diseases. Such programmes usually
furnish short- and long-term benefits depending on
the duration of the incapacity. Employment injury
benefits nearly always include cash benefits and
medical services.

Workmen’s compensation based on employer’s
liability is still common in developing countries,
although it is not compatible with Convention
No. 102 which requires “the cost of benefits pro-
vided in compliance with this Convention and the
cost of the administration of such benefits to be
borne collectively by way of insurance contribu-
tions or taxation”. This is not altered by the fact
that in those developing countries, insurance with
private or public carriers is generally available to
cover the legal liability of employers, as such insur-
ance, as a general rule, does not comply with the
Convention’s requirements as to the administration
of social security.

Neither Convention No. 102 nor the Employment
Injury Benefits Convention, 1964 (No. 121) provide
for a precise and comprehensive definition of
what shall be regarded as “industrial accident” but

71 Article 29 para. 2 of Convention No. 102, Article 18 para. 2 of Convention No. 128.

72 A good example for such a country is Switzerland which requires, in principle, that contributions are paid every year by all residents. In Switzerland, an
old-age pension is payable subject to the condition that contributions have been paid without interruption since age 21.

73 Paragraphs 20 and 21 of Recommendation No. 131.
74 Article 30 of Convention No. 102, Article 19 of Convention No. 128.
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leave it to national legislation to define the term,
“including the conditions, under which a commut-
ing accident is also considered to be an industrial
accident”. However, the Employment Injury Benefits
Recommendation, 1964 (No. 121) provides for some
specifications by advocating that:

each Member should, under prescribed conditions,
treat the following as industrial accidents:

a) accidents, regardless of their cause, sustained
during working hours at or near the place of work
or at any place where the worker would not have
been except for his employment;

b) accidents sustained within reasonable periods
before and after working hours in connection with
transporting, cleaning, preparing, securing, conserv-
ing, storing and packing work tools or clothes;

) accidents sustained while on the direct way between
the place of work and -
i) the employee’s principal or secondary residence;
or
i) the place where the employee usually takes his
meals; or

iii) the place where he usually receives his remun-
eration.”

75 Paragraph 5 of Recommendation No. 121.
76  Paragraph 6 of Recommendation No. 121.
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As regards “occupational diseases”, Recom-
mendation No. 121 also provides for some useful
guidance by stipulating that:

1) Each Member should, under prescribed conditions,
regard diseases known to arise out of the exposure
to substances or dangerous conditions in processes,
trades or occupations as occupational disease.

2) Unless proof to the contrary is brought, there should
be a presumption of the occupational origin of such
diseases where the employee -

a) was exposed for at least a specified period; and

b) has developed symptoms of the disease within
a specified period following termination of the
last employment involving exposure.’”®

Most importantly, however, a list of recognized
occupational diseases was annexed to Convention
No. 121. This list, which was again updated and
amended in 1980 by the International Labour
Conference, now contains a total of 29 diseases
which are, beyond dispute, of an occupational origin.

Employment injury encompasses four different
contingencies where they are due to an industrial
accident or an occupational disease:
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» Where the industrial accident or the occupa-
tional disease result in a “morbid condition”,
medical care shall be provided.

» Where they resultin “incapacity for work involv-
ing suspension of earnings”, a (short-term) cash
benefit shall be provided.

» Where they result in a total or partial loss of
earning capacity likely to be permanent, a
(long-term) cash benefit shall be provided.

» Where they result in the death of the breadwin-
ner, cash survivors’ benefits shall be provided
for the widow (not necessarily also for the
widower!) and the children of the deceased
person, where other means of subsistence do
not exist.””

Thus, the first contingency gives rise to benefit in
kind, the second to a short-term benefit in cash,
and only the last two contingencies give rise to the
payment of long-term benefits.

The scope of benefits and the income replacement
rate of cash benefits under employment injury
schemes are usually higher than under regular
sickness insurance and pension schemes. Injured
workers are generally not only entitled to receive all
kinds of medical attention necessary for full recov-
ery or until their condition stabilizes, but also to re-
habilitation services that are needed to return them
to their work and/or day-to-day living. Moreover, all
kinds of medical and hospital care and rehabilita-
tion services needed are nearly always free.

This is also reflected in Convention No. 102,78
which provides for a wider minimum range of
medical care in case of employment injury than
for non-work-related injuries and illnesses. It in-
cludes, for instance, home visits from specialists,
dental care, maintenance in hospitals, convalescent
homes, sanatoria or other medical institutions, and
the provision of dental, pharmaceutical and other
medical or surgical supplies, including prosthetic
appliances. In addition, all kinds of medical care
must be provided free of charge for the beneficiary.

77  Article 32 of Convention No. 102, Article 6 of Convention No. 121.
78  Article 34 of Convention No. 102.
79 Article 26 of Convention No. 121.

Convention No. 121 also requires Member States to
provide rehabilitation services which are designed
to prepare a disabled person for the resumption of
his/her previous activity or, if this is not possible, the
most suitable alternative work having regard to his/
her aptitudes and capacity, and to take measures
to further the placement of disabled persons in
suitable employment.”

Cash benefits under employment injury pro-
grammes can be subdivided into three types: ben-
efits for temporary incapacity, those for permanent
total or partial invalidity, and those for survivors in
the event that the death of the breadwinner was the
direct result of an employment injury. All three of
these benefits should be provided as periodic cash
benefits. The minimum percentages fixed under
Convention No. 102 for a standard beneficiary are
50 per cent of pre-accident earnings in case of tem-
porary or initial incapacity for work and in case of
total loss of earning capacity likely to be permanent
(invalidity), and 40 per cent in case of death. These
percentages are 10 points higher under Convention
No. 121.80

Special provisions are made for benefits for per-
manent incapacity for work (see also section 3.5.8
below). Where the incapacity is only partial, the ben-
efit paid may be proportionally reduced in order to
reflect the actual loss of working capacity. Such a
partial pension may also be converted into a lump
sum where the degree of incapacity is only slight or
where the competent authority is satisfied that the
lump sum will be properly utilized and not wasted
by the recipient on purely short-term improvements
in lifestyle.®

Convention No. 102 also requires the payment of
survivors’ benefits (see also section 3.5.9 below) for
the widow or child in case of “loss of support suf-
fered as a result of the death of the breadwinner”,
whereas Convention No. 121 extends the range of
eligible persons also to disabled and dependent
widowers.®

80 Schedule to Part XI of Convention No. 102, Schedule II of Convention No. 121.

81 Article 36 of Convention No. 102, Article 14 of Convention No. 121; a good example for such a supervision may be section 5 of the Spanish Labour Ministry
Order of 31 July 1972, which provides that at the request of an interested party under 60 years of age, the total incapacity pension for life may be converted at
the request of an interested party under the age of 60 into a lump sum if, at the time of application, the following conditions are met: (a) it can be presumed
that the injuries causing incapacity are not susceptible to change that could require the revision of the degree of incapacity in future; (b) the beneficiary
is either affiliated as an employee or self-employed worker under any social security scheme or is able to demonstrate that the amount of compensation
will be invested in the preparation or development of alternative sources of income, such as self-employment.

82 Article 36 para. 1 of Convention No. 102, Article 14 of Convention No. 121.



Survivors' benefits are computed as a percentage of
either the worker’s average earnings immediately
before death or the benefit payable (or potentially
payable) at death. These percentages are typically
larger than those for survivors’ benefits under the
general programme and do not vary with the length
of covered employment. They usually amount to
about one-third to one-half of the worker’s aver-
age earnings for a widow, and about half as much
for each child. A limit is commonly placed on the
combined total of survivors’ benefits. These rates,
incidentally, would satisfy the minimum level setin
Convention No. 121, which expects that a widow
with two children would receive at least one-half (50
per cent) of her husband’s pre-accident earnings by
way of pension.®

Employment injury schemes are often closely linked
to occupational health and safety regulations. Many
schemes include preventative elements aimed at
improving workplace safety. Indeed, in employment
injury schemes, compensation and prevention are
logically and practically not separable, as obviously
the most desirable way to reduce the cost of oc-
cupational injuries and diseases is to reduce their
incidence. For the effective setting of preventative
strategy, a reporting system and the collection and
analysis of data on occupational accidents and dis-
eases are very important.®

3.5.6 Family benefit
(Part VIl of Convention No.102)

The first ILO instrument to deal directly with family
benefit was the Income Security Recommendation,
1944 (No. 67). The Recommendation establishes as
a guiding principle that “society should normally
co-operate with parents through general measures
of assistance designed to secure the well-being of
dependent children”® and urges the provision not
only of children’s allowances in cash, but also of
benefits in kind, such as free or subsidized infant
food or school meals, or below-cost housing for
families with a number of children. When, in 1952,
the core elements of the Recommendation were
integrated into Convention No. 102, the contingen-

83 Schedule II of Convention No. 121.

84  Article 26 para. 1 a of Convention No. 102.
85 Paragraph 28 of Recommendation No. 67.
86 Article 40 of Convention No. 102.

87 Article 41 of Convention No. 102.
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cy was stated quite simply as “responsibility for the
maintenance of children” .

Traditionally, family benefits have been employ-
ment-related, and this is still the case in many devel-
oping countries, where they are restricted in most
cases to public and private sector employees. This
is also reflected in Convention No. 102 which uses
the same formula for defining the required person-
al scope of protection as for other contingencies
(either 50 per cent of all employees; or prescribed
classes of economically active persons constitut-
ing not less than 20 per cent of all residents; or
residents with insufficient means).®” In almost all
industrialized countries, however, family benefits
have now become universal benefits available to all
residents and financed out of taxation, i.e. there is
no direct link to employment any more.

While other social security benefit schemes stand
ready to provide a guaranteed income against the
day when regular wages are interrupted or are
relinquished in old age, the original and still domi-
nant reason for providing family benefits is to help
families cope with the extra costs involved in raising
and educating children under school-leaving age.
They promote horizontal equity between those who
have children and those who do not.

Family benefits are also used as a means to combat
child labour and promote school attendance, par-
ticularly in those developing countries where the
payment of benefits has been made contingent on
the school attendance of the child concerned.

Another notable objective of family benefits is to
preclude families of limited means from sliding
into poverty because of having to maintain a child.
Indeed, analysis of poverty risks show that those
facing the highest risk of poverty and of remain-
ing chronically poor are one-parent families and
households with several children. From that an-
gle, family allowances can be regarded as “basic
income support” which (also) addresses house-
hold poverty. This idea has been invigorated by
ILO Recommendation No. 202, which calls upon
Member States to introduce a social protection floor
which should include “basic income security for chil-
dren, at least at a nationally defined minimum level,
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providing access to nutrition, education, care and
any other necessary goods and services".® These
aims are also part of SDGs 1-5 and of the Universal
Declaration of Human Rights of 1948, which ex-
plicitly states a right of children to special care and
assistance including a right to education.

The minimum rate of family benefits set by
Convention No. 102 is rather low. The Convention
provides for family benefits in cash or in kind; they
might comprise either

a) a periodical payment to the responsible persons;
or

B) the provision of food, clothing, housing, holidays,
or domestic help for the children.®

This combination of cash and services means, of
course, that the minimum rate of children’s allow-
ances cannot be defined in the same way as the
rate of other social security benefits, i.e. in relation
to individual earnings. The ratifying country is there-
fore asked to ensure that a minimum total amount
is devoted to family benefits. Where the national

88 Paragraph 5 (a) of Recommendation No. 202.
89 Article 42 of Convention No. 102.
90 Article 43 of Convention No. 102.

Tenant family working in the harvest and production of tobacco (Kasungu region, Malawi). Copyright © Marcel Crozet / ILO.

legislation has a limited coverage, the Convention
asks for 3 per cent of an unskilled worker’s wage,
multiplied by the total number of children covered;
where the scheme extends to all residents, the fig-
ure asked for is 1.5 per cent of that wage, multiplied
by the total number of their children. These average
rates are easily met by most countries that have
introduced a system of family allowances.

A short qualifying period is also allowed by
Convention No. 102, depending upon the nature
of the governing legislation, which should not be
longer than three months of contributions or em-
ployment or 12 months of residence.*

Family benefits are usually granted up to a certain
age of the child, which may be 16 or 18 years. Some
schemes continue to provide family benefits up to a
higher age of, in some cases, 25 provided the child
is a full-time student, an apprentice, or a registered
jobseeker. The majority of schemes place no lim-
it on the duration of benefit for an invalid child.
These limitations are in conformity with Convention



A mother breastfeeding her child right after giving birth. Maternity protection has been a primary concern of the ILO since its creation in 1919. Workplace support
for mothers who are breastfeeding has been a basic provision of maternity protection. The Philippines expanded maternity leave benefits in 2019 to align with
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No. 102 which defines a child as “a child under
school-leaving age or under 15 years of age”.”’

3.5.7 Maternity benefit
(Part VIII of Convention No.102)

Maternity protection is one of the very first policy
areas addressed by the ILO through the adoption of
the Maternity Protection Convention, 1919 (No. 3).
Later, this Convention was revised twice, most re-
cently in the Maternity Protection Convention, 2000
(No. 183) and its accompanying Recommendation
No. 191.

Maternity protection is a human right and an es-
sential prerequisite for the achievement of women’s
rights and gender equality. Essential healthcare,
including maternity care, and basic income
during maternity is also listed as part of the Social
Protection Floor defined in Recommendation No.
202.%2 This is also one of the SDGs, which advocate
for maternity protection for all through target 1.3

91 Article 1 (e) of Convention No. 102.
92 Paragraph 9 (2) of Recommendation No. 202.
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on social protection systems and target 5.4 on gen-
der equality and non-discrimination.

Expectant and nursing mothers require special pro-
tection to prevent harm to their own or their infants’
health and they need adequate time to give birth,
to recover, and to nurse their children. At the same
time, they also require protection to ensure that
they will not lose their job simply because of preg-
nancy or maternity leave. Such protection not only
ensures a woman's equal access to employment, it
also ensures the continuation of often vital income
which may be necessary for the well-being of her
entire family. Safeguarding the health of expectant
and nursing mothers and protecting them from
job discrimination is a precondition for achieving
genuine equality of opportunity and treatment for
men and women at work and enabling workers to
raise families in conditions of security.

Maternity protection is thus multidimensional and
encompasses different components. Convention
No 102 focuses on the two social security aspects
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of maternity protection, namely on the delivery of
medical services during pregnancy and confinement,
and on income security during maternity leave.

It specifies that medical care must include at least
prenatal, confinement and postnatal care either by
medical practitioners of by qualified midwives, and
hospitalization, where necessary, which includes
the provision of bed and board. Such medical care
shall not only be provided to women covered on
their own right by a social security scheme, but also
to the wives of workers protected; and it shall be
provided free of charge.”

Any qualifying period may not be longer than a
period considered necessary to avoid abuse (i.e.
no longer than six or, at a maximum, 12 months).>*

The minimum period of maternity leave is set at
12 weeks, which was in compliance with the general
practice at the time when Convention No. 102 was
adopted.®”® A period of 14 weeks has now become
the norm under the latest Maternity Protection
Convention, 2000 (No. 183).%¢

During the whole period of maternity leave, a cash
benefit shall be payable to all working mothers
covered by a social insurance scheme which shall
replace the loss of income and shall attain at least
45 per cent of the reference earnings.” This rate
has been increased to two-thirds by the Maternity
Protection Convention, 2000 (No. 183).%8

3.5.8 Invalidity Benefit
(Part IX of Convention No.102)

In social security schemes, invalidity or disability
benefits are more often than not grouped togeth-
er with old age and survivorship. While Convention
No. 102 treats invalidity, old-age and survivors'
benefits as different branches of social security
and deals with them individually in separate parts
of the Convention, it nevertheless lays down par-
allel requirements for all three kinds of benefits.
Also, the Invalidity, Old-Age and Survivors' Benefits
Convention, 1967 (No. 128) deals with these three
contingencies in one instrument and is accom-

93  Article 49 of Convention No. 102.

94 Article 51 of Convention No. 102.

95 Article 52 of Convention No. 102.

96 Article 4 para. 1 of Convention No. 183.

97  Schedule to Part XI of Convention No. 102.
98 Article 6 para. 3 of Convention No. 183.

99 Article 54 of Convention No. 102.

panied by the Invalidity, Old-Age and Survivors’
Benefits Recommendation, 1967 (No. 131).

In one sense, invalidity benefit may indeed be
regarded as an early retirement pension. Social
security schemes in most countries are based on
the concept that old-age and invalidity pensions are
both retirement pensions paid on the ground that
a worker’s physical and mental capacity is reduced
to such an extent that it would be unfair to compel
him/her to continue his/her occupational activity.
In those schemes, the financing and the calculation
method for old-age and invalidity pensions are
based on the same principles.

However, there are also a few other countries which
have kept legislation for invalidity and for old-age
benefit separately, because they regard invalidity
rather as a long-term or permanent ilness, to be
met by an indefinite extension of sickness benefit
until this is superseded by retirement pension at
normal pensionable age.

Convention No. 102 defines invalidity as “inability
to engage in any gainful activity, to an extent pre-
scribed, which is likely to be permanent or persist
after the exhaustion of sickness benefit”.* This
definition includes different elements. First of all, it
means that the inability or disablement is supposed
to be “permanent” or at least “of such a long dura-
tion that it exceeds the duration of sickness benefit
payment fixed in the law”. Such inability or disable-
ment is usually the consequence of a physical or
mental condition: either the total or partial loss of
any part of the body, or the loss of any physical or
mental faculty to enjoy a normal lifestyle. Secondly,
itimplies an economic or occupational element: not
only the physical or mental condition is taken into
account, but also the consequences of such a con-
dition on the earning capacity of the person con-
cerned. The latter may be assessed either in relation
to the specific occupation which was previously
exercised by the person concerned (occupational
invalidity) or in relation to any suitable occupation
available on the labour market (general invalidity).
The concept retained in most legislations (and the
Convention) is clearly the latter. Finally, the degree
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to ferry goods across the border without being taxed (Kenya).Copyright © Marcel Crozet / ILO.

of invalidity has to be assessed, as the legislation
may require either that invalidity be total, or attain-
ing a specified degree of e.g. two-thirds.

Legislation may also provide for the payment of
a lower rate of benefit in case of partial invalidity,
where the degree of invalidity has been found to
be less than total, but still substantial,’® or it may
provide for the payment of an increment or a sup-
plement to pensioners who are in need of constant
help or attendance of another person.’*! Such a sup-
plement fixed either as a certain percentage of the
invalidity pension or as a fixed monetary amount
can be found in the legislation of many countries.

Similarities between invalidity and old-age benefits
are also underpinned by the fact that the payment
of an invalidity pension is usually subject to the
completion of a qualifying period of contributions,
employment or residence. Also, the required mini-
mum amounts are similar: Convention No. 102 sets
the minimum replacement rate of previous wage to
be attained by a standard beneficiary at 40 per cent,

100 Paragraph 5 of Recommendation No. 131.
101 Paragraph 25 of Recommendation No. 131.

whereas Convention No. 128 fixes a slightly higher
percentage for invalidity benefits (50 per cent) than
for old-age benefits (45 per cent).'%?

However, there is one striking difference: the qual-
ifying period permitted under the Conventions for
invalidity (and survivors’) benefit is significantly
shorter. The model calculation for a standard ben-
eficiary shall not be based on 30 years of contri-
bution or employment (or 20 years of residence)
as for old-age benefits, but on only half the time,
that is 15 years of insurance or employment (or
10 years of residence). The reason for this shorter
period is obvious: it secures a minimum benefit also
in cases where invalidity occurs before the normal
pensionable age and the insured person did not
have enough time to accrue rights on the basis of
a normal professional career.'®

When invalidity benefit schemes calculate the rate
of benefit for total disability in the same way as for
old age, that is by reference to periods of coverage,
contributions or employment, this may, in theory at

102 Schedule to Part XI of Convention No. 102, Schedule to Part V of Convention No. 128.
103 Article 57 para. 1 (a) of Convention No. 102, Article 11 para. 1 (a) of Convention No. 128.

43



44

» Workers' guide to ILO Conventions concerning minimum standards of social security

least, produce a very low rate of pension if invalid-
ity occurs early in the claimant’s insurance life. To
avoid such a result, it is not unusual to prescribe
a minimum benefit, either as a percentage of the
insured wages, or of the general minimum wage,
or as a fixed amount.

Another way of ensuring that a younger invalid en-
joys adequate protection is to take account of the
periods of coverage actually completed and then
to include an additional period in the calculation.
For example, the rate of benefit may be calculat-
ed as if the claimant had worked up to age 60 or
until the normal pensionable age, even when the
period of contribution or employment actually
completed was shorter. Such a formula ensures
that invalidity pensions attain the same or nearly
the same amount as old-age pensions payable to a
person with the same insured wage who was able
to continue his/her professional career up to the
normal retirement age. Another formula consists
in guaranteeing that invalidity benefits are always
calculated on the basis of at least a minimum period
of coverage, for example, 20 years.

Whatever the formula chosen, it should ensure (in
a typical earnings-related pension scheme) that in
the end invalidity benefits payable to a standard
beneficiary, that is a man with wife and two chil-
dren, attains at least the same minimum amount
of 40 per cent of reference earnings after 15 years
of coverage as old-age benefits payable for a man
with a wife of pensionable age who has completed
30 years of contributions or employment.

The accepted qualifying period for invalidity ben-
efit is worded in Convention No. 102 in much the
same terms as for old-age benefits but, as befits
the nature of the contingency, the maximum per-
missible period is shorter. A reduced benefitis to be
already payable after five years of contributions or
employment (instead of 15, as is provided for old-
age benefits). Schemes which require a prescribed
yearly average number of contributions to be paid
are required to pay a reduced invalidity benefit after
a qualifying period of only three years of contribu-
tions provided at least half the yearly prescribed
average has been paid.’®

As for any other long-term benefit, the Conventions
prescribe that invalidity benefits shall be periodical
payments provided for the whole duration of the
contingency or, at least, until old-age benefits be-
come payable instead.

3.5.9 Survivors’ benefit
(Part X of Convention No.102)

Survivors' pensions are based on the notion of
dependency: they link benefit entitlement to the
contributions paid by (or on behalf of) the deceased
spouse, they insure against the loss of the bread-
winner, and they are usually suspended if the recip-
ient remarries. Almost instinctively, in the context of
social security, one thinks of “survivors” as referring
to widows and children - and of course this is largely
true. Also, the parts of Convention No. 102 dealing
with the survivors' benefits branch were designed
to meet the pattern of family life in which the mar-
ried woman stayed at home, undertook household
tasks and cared for children, while the husband and
father was the provider, the “breadwinner”. So, the
widow and the orphaned children were regarded as
vulnerable and deprived of support when the hus-
band died. Accordingly, the contingency is defined
as “loss of support suffered by the widow or child
as the result of the death of the breadwinner”.'%

This definition reflects the traditional pattern of
social security legislation in former times, when
survivors' benefits were provided only to the wid-
ow and to orphans, not to the widower (unless he
had a disability and was for that reason dependent
on his wife).'% But even in countries where this dif-
ferentiation has been abolished in the meantime
for the sake of equal treatment, the widow is, in
practice, still the principal beneficiary of any scheme
of survivors’ benefit.

In line with the spirit of survivors’ benefits to pro-
vide for an income to dependent family members,
Convention No. 102 authorizes possible entitlement
conditions by stipulating that “in the case of a widow,
the right to benefit may be made conditional on her
being presumed, in accordance with national laws
or regulations, to be incapable of self-support”.' In
addition, the Convention explicitly allows for a sus-
pension of benefit if the survivor is engaged in any

104 Article 57 para. 2 of Convention No. 102, Article 11 para. 2 of Convention No. 128.

105 Article 60 para. 1 of Convention No. 102, Article 21 para. 1 of Convention No. 128.

106 Paragraph 12 of Recommendation No. 131.
107 Article 60 of Convention No. 102.
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Mother carving tombstones while taking care of her baby. Potosi, Bolivia. Copyright © Marcel Crozet / ILO.

prescribed gainful activity or if her earnings exceed
a prescribed amount. Such elements of income- or
means-testing have now been introduced by many
countries in order to focus the payment of survivors’
benefits on those who are really in need of them.
The same applies if a widow is in receipt of another
social security benefit such as her own individual
old-age pension, in which case national legislation
frequently offers a right to opt for the highest of
both benefits.

These eligibility conditions are in conformity with
Convention No. 102 and also with Convention
No. 128,"® which is more specific as regards the pos-
sible definition of “ongoing incapacity for self-sup-
port” of the surviving spouse by stipulating that:

a) in the case of a widow the right to a survivors’
benefit may be made conditional on the at-
tainment of a prescribed age, which shall not
be higher than the age prescribed for old-age
benefits; and that

b) no requirement as to age may be made if the
widow is invalid or caring for a dependent child
of the deceased.

108 Article 21 paras 2 and 3 of Convention No. 128.
109 Article 21 para 4 of Convention No. 128.

Moreover, Convention No. 128 also looks at the
family responsibility of the widow by providing that
“a minimum duration of marriage may be required
in order that a widow who is without a child may be
entitled to a survivors' benefit”.'%®

The Conventions also include children in the range
of family members who shall be entitled to a sur-
vivors' benefit. Eligible orphans usually include
children of the deceased covered person and
the spouse, and normally also include children
(if any) of previous marriages of either spouse.
Adopted children and possibly illegitimate children
are also included if they were maintained by the
deceased person.

While Convention No 102 requires the provision
of survivors' benefits only for a widow and the
children of a deceased insured person, many
schemes are also prepared to extend their ben-
efits to other surviving dependants in order to
take an increasing diversity of family patterns into
account. Entitlement of widowers was customarily
confined to those who, as an invalid, were incapa-
ble of supporting themselves. But more and more
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schemes, for the sake of gender equality, have now
established the same entitlement conditions for
widowers and widows. Also here, such a reform is
usually accompanied with other limitations (such
as a means- or income-test) in order to concentrate
survivors' benefits to those who are really in need
of them. Some schemes go outside the family cir-
cle of spouse and children and also include aged
dependent parents in the list of eligible persons,
provided they had been maintained by the de-
ceased or lived in the same household. The ILO
Conventions, while providing some guidance in this
respect, in no way limit the discretion of national
legislations to further design and tailor their own
rules in accordance with their own needs.

The guidance given by the Conventions as regards
the calculation of survivors' benefits is to provide
the same rate of benefit for a widow with two chil-
dren as the old-age pension rate for a married cou-
ple. This rate (at least 40 per cent of the reference
wage under Convention No. 102 and 45 per cent
under Convention No. 128) should be guaranteed
after not more than 15 years of contribution or em-
ployment or after 10 years of residence. However,
the Conventions do not specifically prescribe how
survivors' benefits shall be shared among the wid-
ow and her children. In practice, the proportions
awarded vary widely. The application of a typical for-
mula in line with ILO standards results in the award
to the widow of a pension equal to one-half of her
husband's old-age or invalidity pension entitlement,
and to each child, one-quarter.

The required qualifying period for survivors' benefit
is worded in the same terms as for invalidity benefit,
i.e. a reduced benefit shall already be payable after
five years of contributions or employment paid by
or on behalf of the person on whose acquired pen-
sion rights the claim is based."'® The effect of this is
that the widow of an old-age or invalidity pensioner
is automatically qualified to receive a survivors' pen-
sion (subject to her own eligibility on the grounds of
age or means, etc., as appropriate).

As for any other long-term benefit, the Conventions
prescribe that survivors’ benefits shall be periodical
payments provided for the whole duration of the
contingency. This does not prevent, however, the

110 Article 63 of Convention No. 102, Article 24 of Convention No. 128.
111 Article 69 (j) of Convention No. 102, Article 32 (g) of Convention No. 128.

suspension of survivors' pensions in case of remar-
riage, when they are usually waived or converted
into a lump sum under national legislation.™

3.5.10 Suspension of benefits
(Part XIlIl of Convention No.102)

Article 69 of Convention No. 102 and Articles in
the Conventions adopted subsequently''? contain
a list of cases in which the benefit due to a person
protected may be suspended to an extent pre-
scribed. This list is exhaustive and therefore limits
suspension of benefits in any other circumstances.
The cases where such a suspension is authorized
may be grouped into three types of situation: (1)
the absence of the person concerned from the ter-
ritory of the State in which the benefit is granted
(i.e. there is no obligation to “export” benefits to
other countries); (2) situations in which the person
concerned is maintained at public expense,''> or
at the expense of a social security institution or
service, or is in receipt of another cash benefit
other than a family benefit, or compensation;'*
and (3) a number of cases related to the personal
conduct of the beneficiary. These latter include
fraudulent claims, cases where the contingency
has been caused by a criminal offence or the wilful
misconduct of the person concerned, or failure to
make use of the appropriate services (e.g. medical
or rehabilitation services, or employment services)
or failure to comply with the rules prescribed for
verifying the occurrence or continuance of the
contingency. It should nevertheless be emphasized
that Conventions Nos. 121, 128 and 130 provide
that, in certain cases, part of the cash benefit oth-
erwise due must be paid to the dependants of the
beneficiary concerned.

There are other cases of suspension which are
specifically related to unemployment and under-
line the involuntary character of this contingency.
Indeed, unemployment benefits may be refused,
withdrawn, suspended or reduced where the per-
son concerned has deliberately contributed to his or
her own dismissal, has left employment voluntarily
without just cause or, under certain conditions,
during the period of a labour dispute.

112 Article 22 of Convention No. 121, Article 32 of Convention No. 128, Article 28 of Convention No. 130, Article 20 of Convention No. 168.

113 For example, in a hospital, in prison, or in a public establishment for the elderly.

114 For example, in order to preclude concurrent entitlement to more than one benefit.
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3.6 Equality of treatment

3.6.1 Equality of treatment of men
and women

The elimination of discrimination at work is central
to social justice and is the subject of two of the
eight fundamental and most widely ratified ILO
Conventions: the Discrimination (Employment and
Occupation) Convention, 1958 (No. 111) and the
Equal Remuneration Convention, 1951 (No. 100).
Convention No. 102 was in fact adopted the year
that followed the adoption of Convention No. 100,
which requires equal remuneration for men and
women for work of equal value. Nonetheless,
while Conventions Nos. 100 and 111 are policy
Conventions aimed at triggering policy and legal
developments, Convention No.102 is a technical
standard meant to set a minimum level of protec-
tion by reference to statistically pertinent standard
beneficiaries rather than to promote certain types
of family structures.

In the post-war industrial society of the 1950 and
1960s, when the ILO adopted its second and third
generation of social security standards, it was estab-
lished that a single income household composed

» 3. Contents of Convention No. 102

of a man (breadwinner) with a dependent wife
and two dependent children could be considered
as a statistically representative family setup for
determining the minimum levels of protection.
Accordingly, the ILO social security instruments do
not aim at establishing a preferred model of house-
hold composition, but rather seek to establish the
minimum protection for a statistically representa-
tive family structure.

Concerning the setting of a ceiling for contributory
social security benefits, ILO standards try to identify
the level of earnings deemed sufficiently high to
guarantee that the minimum replacement ratios
established by the standards are applicable to the
vast majority of workers. In this regard, the stan-
dards provide various options, some of which make
reference to a skilled manual male labour, whose
earnings were considered the most representative
at national level. This was however not done with
the objective of adopting a bias against women. On
the contrary, in 1952 but unfortunately still today,
male earnings exceeded those of women even in
the most developed countries. Hence, allowing
to set the contributory ceiling by reference to the
level of the skilled manual male labourer had and
still has the result of ensuring that the ceiling is set
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Box 5. Gendered language in ILO social security Conventions

There is a lot being said about the alleged biased male breadwinner model approach retained by
ILO social security standards which calls two main observations.

» The first one is that one should not be confused about the objective of these standards which is

not to promote specific family models and roles for societies to follow but rather identify nationally
appropriate minimum levels of protection in view of the levels of earnings in each country. In
this sense, ILO social security are technical standards which differ from policy standards such
as the Equal Remuneration Convention, 1951 (No. 100) and the Discrimination (Employment
and Occupation) Convention, 1958 (No. 111) which aim at having States adopt policies and legal
frameworks in pursuit of these objectives. Convention No.102 was adopted amidst the few years
which separated the adoption of Convention No. 100 and Convention No. 111 by the International
Labour Conference. In other words, this body of standards was far from being gender-blind during
this period but it considered that the objective of setting social security minimum standards was a
technical matter to be dealt with by technical means, taking into account pay imbalances existing
between men and women. Times change however, and it is highly probable that, had these
standards to be adopted today, they would most probably have avoided a gendered language as
found in Convention No. 102 and its successors.

The second consideration is that, given the revailing large gender pay gaps in most parts of the
world, this approach seems to be still very relevant in ensuring that both the threshold and ceiling
of social security systems are set sufficiently high to allow life in health and decency as required
by Convention No. 102.

In light of the question of perceived gender bias in the social security instruments, and particularly
the inclusion of gendered language in Convention No. 102, the Governing Body requested the
Office to prepare a background paper providing information on the implications of gendered
language used in certain provisions of ILO social security standards, and in particular of the Social
Security (Minimum Standards) Convention, 1952 (No. 102), to be placed on the agenda of the
Governing Body for discussion at the earliest possible date with a view to deciding on appropriate

follow-up actions (343rd Session, Geneva, November 2021).2

Note: 2 See GB.343/LILS/1, para.6, f.

sufficiently high to cover the largest pool of benefi-
ciaries, not discriminate against women.

ILO standards also establish the minimum level
of benefits to be guaranteed. This is also done by
reference to the level of earnings in each country,
this time however by reference to an “ordinary
male labourer”. Reference to the ordinary male
labourer has the objective of setting the minimum
at a higher level, considering that unskilled women
continue still today to earn significantly less that
unskilled men - hence referencing the average
wage of unskilled labour would have resulted
in a lower minimum level of benefit which need-
ed to be guaranteed. While neither Convention
No. 102, nor Conventions Nos. 121, 128 and 130

115 Article 6 para. 1 of Convention No. 168.
116 Paragraph 3 (d) of Recommendation No. 202.

as technical standards include specific provisions
regarding gender equality, an evolution took place
with the adoption of the Employment Promotion
and Protection against Unemployment Convention,
1988 (No. 168), which contains a specific policy type
provision requiring equality of treatment for all per-
sons protected, without discrimination on the basis
inter alia of sex,"'> while allowing Member States to
adopt special measures to meet the specific needs
of categories of persons who have particular prob-
lems in the labour market. Also, Recommendation
No. 202 explicitly lists “non-discrimination, gender
equality and responsiveness to special needs"'"® as
one of the guiding principles for the establishment
of social protection floors.



It has to be acknowledged that gender equality in
social protection is more than merely a question
of securing equal treatment of men and women
in the formal sense. It is also a matter of taking
into account, in an appropriate way, gender roles
in society, roles which differ between societies
and have in recent years undergone immense
change in many countries. Thus, social protection
schemes should be designed, on the one hand,
to guarantee equality of treatment between men
and women and, on the other hand, to take into
account different gender roles and serve as a tool
for the promotion of gender equality. This means,
in particular, that they should also take into account
the impact which labour market inequalities have
on different forms of social protection in order to
achieve real equality. Many women spend much of
their lives outside paid employment and are thus
economically dependent on their husbands. For
this reason, in particular in social insurance sys-
tems based on gainful employment, derived rights
which allow a dependent spouse to benefit from
healthcare and survivors' benefits are of particular
importance for women.

In 2001, the International Labour Conference took a
clear stance on this issue by stating that “as a result
of the vastly increased participation of women in
the labour force and the changing roles of men and
women, ... social security should promote and be
based on the principle of gender equality. However,
this implies not only equal treatment for men and
women in the same or similar situations, but also
measures to ensure equitable outcomes for wom-
en. Society derives great benefit from unpaid care
which women in particular provide to children, par-
ents and infirm family members. Women should
not be systematically disadvantaged later in life
because they made this contribution during their
working years."""”

This new approach towards gender mainstreaming
is entirely in line with recent reforms adopted by
many countries which have introduced pension
credits for periods of unpaid care. This is also re-
quired by SDG target 5.4: “Recognize and value
unpaid care and domestic work through the pro-
vision of public services, infrastructure and social
protection policies and the promotion of shared
responsibility within the household and the family
as nationally appropriate.”
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3.6.2 Equality of treatment
of non-national residents
(Part XIl of Convention No.102)

From its inception, the ILO has always regarded
the protection of migrant workers as one of its
basic tasks. Many of the earliest Conventions bear
witness to this aim by laying down the principle of
equal treatment for nationals and non-nationals.

Also, Convention No. 102 provides as a principle
that non-national residents should have the same
rights as national residents."® However, the appli-
cation of this principle is subject to two important
provisions: (1) Where benefits are payable wholly or
mainly from public funds, special qualifying rules
may apply to persons who were born outside the
territory. (2) Where benefits are payable under a
contributory social insurance scheme, the rights of
nationals from another country may be subjected
to the terms of a reciprocal agreement between the
countries concerned.

However, at the time of the adoption of Convention
No.102, the decision was made to focus on setting
the minimum standard and to leave more detailed
migratory aspects relating to social security to a
separate set of instruments - the social security
coordination standards, namely:

» The Equality of Treatment (Social Security)
Convention, 1962 (No. 118) which guarantees
equality of treatment on a reciprocal basis, i.e.
to all nationals from a State which has accepted
the provisions of this Convention with respect
to any branch of social security. It also provides
for an export of cash benefits to residents
abroad, subject to the condition that the other
State has accepted the same obligation with
respect to the same branch of social security.

» The Maintenance of Social Security Rights
Convention, 1982 (No. 157) which contains
standard rules for comprehensive coordina-
tion of social security systems among ratifying
States in order to ensure that migrant workers
do not lose acquired social security rights when
they move their residence from one country
to another.

117 Point 8 of the Resolution and conclusions concerning social security, International Labour Conference, 89th Session, 2001 (see ILO 2001,3).

118 Article 68 of Convention No. 102.
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3.7 General principles

as regards the financing
and administration of social
security institutions

(Part XIIl of Convention
No.102)

As regards the methods of organizing and admin-
istering social security, Convention No 102 abstains
from establishing standards of a technical nature
thus allowing ratifying States great leeway in or-
ganizing their systems of social security. As set out
above, Convention No. 102 offers a range of options
and flexibility clauses making it possible to attain
gradually the ideal of universal coverage in harmony
with the degree of national economic development.
Each country may apply the Convention through a
combination of contributory and non-contributory
benefits calculated according to different formulas
(earnings-related, flat-rate or means-tested), different
methods for the administration of schemes (general,
occupational, compulsory or voluntary insurance,
and public or private administration), all intended
to secure an overall level of protection which best
corresponds to the needs of the country concerned.

However, the flexibility offered by the Convention
should not be confounded with laxism:

... the possible equivalence in the use of different for-
mulas does not mean that all solutions are admissible.
Thus, the periodic nature of cash benefits, the obliga-
tion to guarantee their level and to maintain their real
value can hardly be ensured by defined contribution
schemes. The option of means testing the benefits is
available only for schemes covering, in principle, all
residents. The use of voluntary insurance schemes,
to which belong the majority of private occupational
schemes, is subject to the condition of their supervi-
sion by the public authorities or by the social partners,
and of the extension of their coverage to a substantial
part of workers. Financing by way of contributions or
taxation excludes schemes based on direct liability of
the employer as well as those financed through com-
mercial insurance primes. It is apparent that notwith-
standing the different levels of protection required by
the international standards, there are limits to reforms,
particularly to those which lead to privatization of so-
cial security. In this resides a guarantee against social
regress, the provision of which has been traditionally
the role of the ILO standards (Voirin 1993).

There are indeed some basic rules regarding good
management set forth in Part XIII of the Convention
that must be respected no matter what system
is used. These principles concern in particular a
claimant’s right of appeal, the State’s ultimate re-
sponsibility for the due provision of the benefits
and the proper administration of the institutions,
the participation of the persons protected in the
management of social security schemes, and the
collective financing of benefits.

The right of appeal in the case of refusal of benefit
or complaints as to its quality or quantity is one of
the principles enshrined in Convention No. 102 and
also in the subsequent instruments.'™ This right,
however, is restricted when it comes to medical care
if the administration of medical care is entrusted
to a government department responsible to a
legislature; in that case, the right of appeal may be
replaced by a right to have a complaint concerning
the refusal of medical care or the quality of care
received investigated by the appropriate authority.

Social security disputes are usually settled in two
stages: a first complaint phase, generally before a
higher-level administrative body within the social
security institutions, and a second stage of appeal
against the decision of the administrative body,
generally before an administrative, judicial, labour
or social security court or tribunal.

Even though the Conventions do not specify the
channels of appeal which must be made avail-
able, the preparatory work for the adoption of
Conventions Nos. 121 and 128 nevertheless pro-
vides indications on the nature of this right. For
example, it was stated that the right of appeal
bears upon a decision which would have been final
if this right has not existed. Furthermore, the con-
cept of recourse implies that the matter must be
determined by an authority that is independent of
the administrative authority which made the first
decision. The mere right to ask for re-examination
of the case by the same body is not enough to con-
stitute an appeal procedure.

In this respect, the Committee of Experts observed
that also in the absence of a special appeal proce-
dure before a special social security or labour court,
the safeguards provided for in the Conventions could
nonetheless be ensured by the application of the
general rules governing the right of appeal to the

119 Article 70 of Convention No. 102, Article 23 of Convention No. 121, Article 34 of Convention No. 128, Article 29 of Convention No. 130, Article 27 of Convention

No. 168.



ordinary courts in so far as these rules permit the
review or annulment of any administrative decision
adopted by the social security institution (ILO 1961).

As governments have a fundamental respon-
sibility, frequently laid down in their countries’
constitutions, to ensure a basic standard of living
for their people, it is only a logical consequence of
ratification of Convention No. 102 that the State
“accepts a general responsibility for the due pro-
vision of the benefits provided in compliance with
this Convention, and that it shall take all measures
required for this purpose”. This also implies an ob-
ligation to ensure the financial viability of its social
security scheme. The overall financial responsibility
of the State is complemented and reinforced by its
“general responsibility for the proper administration
of the institutions and services concerned in the
application of the Convention”.’2

The Convention thus recognizes the State’s power
of oversight and control. This does not necessarily
mean that the State has to cover any deficit which
might occur, as long as there are other means
available to remedy the situation (such as a change
of the contribution rate and/or the benefit struc-
ture), but it encompasses at least an obligation to
“ensure, where appropriate, that the necessary
actuarial studies and calculations concerning the
financial equilibrium are made periodically and, in
any event, prior to any change in benefits, the rate
of insurance contributions, or the taxes allocated
to covering the contingencies in question”.'?' This
is just another example of the Convention stressing
the importance of sustainability and the importance
of careful planning in order to maintain the financial
balance of a scheme. No comprehensive scheme
can be maintained without a stable revenue basis. If
this is no longer provided, that is, if something goes
wrong at any stage in the chain of responsibilities,
the Committee of Experts took the view that the
State is obliged in principle to remedy the situation,
if necessary also by the provision of public funds.

Finally, Convention No. 102 provides that the
representatives of the persons protected must
be involved in the management of the scheme or
are associated therewith in a consultative capacity.
Frequently, national laws or regulations also envis-
age the participation of representatives of employ-

120 Articles 71 para. 3 and 72 para. 2 of Convention No. 102.
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ers and of the public authorities, thus putting the
management of a scheme on a tripartite basis.

One reason for the participation of the social part-
ners is the fact that the social security schemes are,
at any rate in the case of social insurance, financed
wholly or predominantly by the contributions which
employers and workers pay on the basis of labour
income. However, even in the case of schemes
which are financed from general tax revenues and
administered by a government department, tripar-
tism can play an important role in improving policies
and in making systems more responsive to workers'
needs. Although this is not explicitly required by the
ILO Conventions, as Convention No. 102 exempts
institutions regulated by the public authorities or
schemes directly run by a government department
responsible to legislature from such an obligation,
the ILO, in recognition of the essential role played
by social partners in ensuring sound governance
of social security systems, has always called for a
strong role of the workers’ and also the employers’
organizations in the management of social security.

As the Convention accepts varying methods for the
provision of social protection through the mecha-
nisms of social insurance, social assistance or univer-
sal public service, it does not favour a particular way
of financing and simply provides that financing must
be carried out by way of insurance contributions paid
by employees and/or employers, by general taxation
or through a combination of these. However, the
Convention insists on the principle of collective fi-
nancing. The principle of collective financing through
contribution or taxes means that the Convention
excludes schemes based on direct liability of the em-
ployer and also “savings schemes” which are financed
exclusively by the persons protected (see box 6).

Collective financing involves individuals pooling
their resources for the greater good. It is closely
connected with the principle of solidarity and gen-
erally means that contributors do not necessarily
receive the same amount of money in benefits as
they deposited in contributions. There is always a
redistribution of income between those with suffi-
cient earnings and those in need of social benefits,
and frequently also from the more affluent mem-
bers of society to those who earn or have earned
less. This, indeed, is an essential component of any
social security scheme.

121 Article 71 para. 3 of Convention No. 102, Article 24 para. 2 of Convention No. 121, Article 35 of Convention No. 128, Article 30 of Convention No. 130, Article

28 of Convention No. 168.
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Box 6. Privatization of social security

Over recent decades schemes have been introduced in many Latin American countries (such as
Brazil, Colombia, Mexico and Peru) following the example of Chile, which, in 1991, was the first
country to initiate old-age pension reforms based on mandatory funded individual retirement
accounts and moving away from public management. Ever since these reforms were adopted, the
Committee of Experts has been engaged in an intensive dialogue with the governments concerned
on a very broad spectrum of issues of non-compliance with ILO social security standards. It
observed in particular that pension schemes based on the capitalization of individual savings
managed by private pension funds were organized in disregard of the principles of solidarity, risk
sharing and collective financing, which formed the essence of social security, and also in disregard
of the principles of transparent, accountable and democratic management of pension schemes
featuring the participation of representatives of insured persons. This issue gave rise to several
representation procedures under article 24 of the ILO Constitution, in the context of which, in 1986
and 2000, the Governing Body concluded that the Conventions in question were not complied
with and entrusted the Committee of Experts with the task of supervising the implementation
of its conclusions and recommendations. These conclusions and recommendations called on
the Government of Chile to amend the national legislation to ensure that the privately managed
pension system is administered by non-profit-making organizations; that representatives of the
insured are able to participate in the administration of the system; and that employers contribute
to the financing of the old-age and invalidity benefits. In view of the absence of adequate measures
taken by the Government to give effect to the recommendations of the Governing Body, the case
of Chile has also been discussed on repeated occasions in the Conference Committee on the
Application of Standards since 1987.2

Moreover, experience has shown that it is much more costly to administer individual savings
accounts than social security records, that pension fund management companies (for example
the Administradoras de Fondos de Pensiones (AFP) in various countries of Latin America) have high
marketing costs, and that private management companies cannot be relied upon to enforce
compliance. The failure of so many private pension schemes to deliver decent pensions, not
least due to losses sustained during the financial crisis in 2008-09, has led many governments to
undertake a second round of significant reforms, allowing workers to switch back to pay-as-you-
go schemes based on the principles of social insurance (see ILO 2018).

Note: 2 Observations of the CEACR as regards Peru (2002-12), Mexico (2007-14) and Chile (2005-17). Comments
regarding Chile were made on the basis of the outdated Conventions Nos. 35-38, as Chile (unlike Mexico and Peru)
has not ratified Convention No. 102.

The Convention also sets some limits on the amount
of contribution or taxation that may be imposed
upon the people. The State must ensure that the
contributions or taxation is at such a level as to
“avoid hardship to persons of small means”; this
stresses the solidarity element of collective financing.
Contributions and taxes should also be established
in view of the economic situation of the country and
the classes of person protected; this relates to the

122 Article 71 para. 2 of Convention No. 102.

concept of sustainability. The Convention also spec-
ifies how the burden of financing social security is
to be shared in contributory schemes: the total of
insurance contributions borne by the employees
protected must not exceed 50 per cent of the total of
financial resources required in each or all of the con-
tingencies except family benefits and employment
injury benefits. In all other respects, Member States
are free to adopt the system they want.'?
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and Recommendations

The ILO is the first international organization to
have been provided under its Constitution with
an elaborate system charged with monitoring the
effective application of its standards.

First of all, when a Convention or a Recommendation
is adopted by the International Labour Conference,
the government of each Member State is obliged
to submit the text within a year, or at most within
18 months, to the competent national authorities,
i.e. usually the parliament, “for the enactment of
legislation or other action”. When doing so, the
governments are required to indicate the measures
they consider desirable. A government may, for
instance, point out that the instrument is already
fully applied in national law and practice and may,
as a result, be ratified or accepted. It may recom-
mend that laws be decreed in order to give full
effect to the instrument, after which, in case of a
Convention, it will proceed to ratify the same. It may
further recommend that the question of ratification
of a Convention be adjourned, so that time may be
provided for consultation or examination of the
item as necessary. But it may also go as far as to
recommend that a Convention is not ratified.

The purpose of this obligation is, of course, to en-
courage the ratification of ILO Conventions, or at
least, to stimulate debate within the country on the
issues covered by these instruments, with a view to
promoting their implementation.

Governments are also held to provide regular re-
ports (every six years with respect to the so-called
“technical Conventions” including all social secu-
rity Conventions'?®) on the application of ratified
Conventions'** and, on request, also on non-ratified
Conventions or Recommendations.'® These reports
have to be supplied on the basis of a report form,
which contains the substantive provisions of the

Convention and a number of questions on how
it is applied, both in law and practice. A commit-
tee of independent experts - the Committee of
Experts on the Application of Conventions and
Recommendations (CEACR) - was set up in 1926 to
supervise the application of ILO standards, to which
all government reports on the application ILO stan-
dards are submitted for scrutiny.’?

The CEACR consists of 20 high-level jurists (judges
of the International Court of Justice, of national
Supreme Courts or other courts of law, as well as
professors of law in labour issues) from all regions
of the world. They are appointed by the Governing
Body of the ILO for a maximum of four renewable
periods of three years among persons of recog-
nized competence in the area of labour and social
security legislation.’” These experts are in no
sense representatives of governments. Their inde-
pendence is guaranteed by the fact that they are
appointed by the Governing Body of the ILO on the
recommendation of the Director-General, and not
by proposal of the governments of the countries of
which they are nationals.

The Committee of Experts meets once year in
November-December. It takes its decisions in total
independence based solely on the principle of ob-
jectivity and impartiality. It has always insisted on
the fact that its only task is to ascertain whether the
provisions of an instrument are applied irrespective
of the social and political situation prevailing in the
country concerned. Its decisions are not only based
on the governments’ reports, but also on other
available information such as observations supplied
by trade unions or employers’ associations or com-
ing from the technical departments within the ILO.
In undertaking its impartial and technical analysis of
how the Conventions are applied in law and practice
by Member States, the Committee of Experts must

123 The next six-year reporting cycle on social security Conventions starts in 2023.

124 By virtue of article 22 of the ILO Constitution.
125 By virtue of article 19 of the ILO Constitution.

126 In accordance with an arrangement made between the Council of Europe and the International Labour Organization, the Committee of Experts is also
entrusted with the task to examine country reports on the application of the European Code of Social Security, which is a regional instrument based to
a large extent on ILO Convention No. 102. Member States having ratified the European Code are required to report annually, which ensures of course a

much closer scrutiny than of ILO Conventions.

127 Their names and professional backgrounds are published in an appendix to Part I of the annual reports of the CEACR on the Application of International

Labour Standards



determine the legal scope, content and meaning of
the provisions of the Conventions.'?®

In practice, however, the Court has never been seized
with such an issue. Opinions of the Committee of
Experts regarding the conformity of a piece of na-
tional legislation with the Conventions thus cannot
be regarded as definitive interpretations and they are
legally not binding, but they have nevertheless over
the years acquired considerable moral force. The in-
terpretations of the Committee of Experts are guided
by Articles 31 and 32 of the Vienna Convention on
the Law of Treaties, i.e. they are made in good faith
in accordance with the ordinary meaning of a term
taking into account its context as well as its object
and purpose. Respectful of the input made by the
tripartite constituents of the ILO, reference is also
made to the preparatory work leading to the adop-
tion of an instrument.

The Committee of Experts presents each year to
the International Labour Conference a Report
on the Application of (ratified) Conventions and
Recommendations including, at request, General
Surveys on the implementation of ILO Conventions
and Recommendations, including by countries
which have not ratified them. These General
Surveys feed into the recurrent discussions of the
International Labour Conference which periodically
take place on one of the four strategic objectives of
the Decent Work Agenda. They provide information
on the contents of ILO standards, the extent of their
effective implementation and also on the difficulties
reported by governments in applying standards. By
clarifying the scope of these standards, they provide
guidance to national legislation and occasionally
also indicate means of overcoming obstacles to
their application.

The Committee’s comments take the form of ob-
servations or direct requests. Observations are
generally used in more serious or long-standing
cases of failure to fulfil obligations. They are re-
produced in the annual Report on the Application
of Conventions and Recommendations, which is
then submitted to the Conference Committee on
the Application of Standards in June every year.
Direct requests are not published in the report of
the Committee of Experts, but are communicated
directly to the governments concerned, as well as
to workers’ and employers’ organizations.'® Direct
requests are usually made when a minor discrepan-
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cy is involved, a technical issue is raised, or further
clarification is required to enable the Committee of
Experts to fully assess the way in which a ratified
Convention is applied.

Beginning in 1957, the Committee of Experts also
started to identify in its report particularly serious,
persistent and urgent cases by so-called “double
footnotes”. Such footnotes attached at the end of
its comments identify cases in which, because of the
nature of the problems encountered in the applica-
tion of a Convention concerned, it has deemed ap-
propriate to ask the government to supply a report
earlier than would otherwise have been the case
and, in some instances, to supply full particulars to
the Conference at its next sessions.

The regular report of the Committee of Experts on
the application of Conventions containing its ob-
servations is then submitted to the International
Labour Conference at each of its annual sessions.
A Conference Committee on the Application
of Standards is set up each year, this time on a
tripartite basis, wherein each of the groups -
governments, employers and workers - has the
same voting strength as others. This Conference
Committee deals with the most important issues
contained in the Committee of Experts’ report,
including in particular those individual cases
identified by “double footnotes”. It may also invite
government representatives to take part in the dis-
cussion and to respond to questions. Governments
are thus able to elaborate on information previously
supplied to the Committee of Experts, indicate any
further measures taken or proposed since the last
session, draw attention to difficulties encountered
in the fulfilment of obligations and seek guidance
as to how to overcome such difficulties. At the end
of its proceedings, the Conference Committee
drafts a report which is submitted to the Conference
for discussion in one of the plenary sittings. In its
report to the Conference, the Committee on the
Application of Standards draws its own conclusions,
inviting the governments concerned to provide
clarifications and to take measures, where appro-
priate, to overcome divergences observed between
national law and practice and the provisions of
ratified Conventions. The discussion of this report
provides delegates from all the three groups with
an opportunity to draw further attention to partic-
ular aspects of the Committee's work. In its report

128 By virtue of article 37 of the ILO Constitution, only the International Court of Justice is competent to make “definitive interpretations” of Conventions.

129 They are accessible online through the NORMLEX database available at: www.ilo.org/normes.
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submitted to the plenary sitting of the Conference
for adoption, the Conference Committee on the
Application of Standards may invite the Member
State whose case has been discussed to accept a
technical assistance mission by the International
Labour Office to increase its capacity to fulfil its ob-
ligations, or may propose other types of missions.
The Conference Committee may also request a

address specific concerns in its next report to the
Committee of Experts. The Conference Committee
also draws the attention of the Conference to cer-
tain cases, such as cases of progress and cases of
serious failure to comply with ratified Conventions.
Once adopted by the Conference, the report is sent
to governments with special attention drawn to
points which the government should take into ac-

government to submit additional information or ~ count. Box 7 provides two examples of the process.

Box 7. Two examples of discussions held by the Conference Committee on the Application of Standards
in the area of social security

1. The case of Greece

In the course of the 103rd session of the International Labour Conference in 2014 in Geneva, the
Conference Committee discussed the application of ILO Convention No. 102 during the sovereign
debt crisis faced by Greece in the aftermath of the financial crisis of 2007-08. In its observations
of that year, the Committee of Experts found that “the continuing contraction of the economy,
employment and public finances caused by the policy of continuous austerity threatens the
viability of the national social security system and has resulted in the increased impoverishment
of the population, which seriously undermines the application of all accepted Parts of the
Convention” (ILO 2014a, 516). Consequently, it submitted observations and recommendations
around three issues: (1) protection of the social security system against continuous austerity;
(2) stopping the increasing impoverishment of the population; and (3) establishing a national
social protection floor.

(Box 7 continued on next page)
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In the meeting of the Conference Committee on the Application of Standards during the same
year (ILO 2014b, Part 11/80-86), the Government representative of Greece explained that the
issues raised by the Committee of Experts should be seen in the context of the recession and
austerity policies adopted by the Greek Government in the preceding four years in order to ensure
the sustainability of the economy in general and of the social security system in particular. He did
not deny the lack of conformity with the provisions of Convention No. 102 from a legal point of
view, which would fall within the scope of competence of the Committee of Experts, but he also
explained recent policies and legislative reforms which sought to secure adequate benefits for
the insured population, as well as maintaining the beneficiaries and their families “in health and
decency” as referred to by Article 67 of Convention No. 102. He insisted, however, on the necessity
for the social security system to remain sustainable in the current economic environment and for
the State to fulfil its obligations towards its citizens and its international obligations.

The Employers’ Group members voiced criticism about the nature of the observations made by
the Committee of Experts which they considered to be “persuasive rather than objective”. They
understood that the reduction of monthly pensions affected only one-third of pensions, and
that the goal of such a temporary reduction was to stabilize the system in the face of a severe
crisis so that it did not collapse. They took the view that Convention No. 102 does not preclude
necessary structural reforms. Moreover, they insisted that Convention No. 102 does not require a
Government “to return to the past”, and that the establishment of a social protection floor, while
generally desirable, was not required by the ratified parts of the Convention.

In its conclusions, the Committee recalled that the principle of the general responsibility of the
State for the sustainable financing and management of its social security system expressed in
Articles 71 and 72 of Convention No. 102 required the Government to establish a sound financial
and institutional architecture of the social security system and “take all measures required for
this purpose”, including in particular the following: maintain the system in financial equilibrium,
ensure proper collection of contributions and taxes taking into account the economic situation
in the country and the classes protected, carry out the necessary actuarial and financial studies
to assess impact of any changes in benefits, taxes or contributions, ensure the due provision of
the benefits guaranteed by the Co